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_PRELIMINAkY STATEMENT

The Adirondack Park Agency (“APA”}; submits this memorandum
'of4law in support of ité cross-motion_for suﬁmary judgment in its
_ aétion (Index No. 332-08) to enfbrce; (1) the Adirondéck Park
_ A'gency Act (“the Act”) (Executive Law §§ 801-820); (2) the wild,
Scenic, and,Rebreatiohal Rivers System Act.(the “Rivers Act"),
(Environmental Conservation Law, [“ECL”] § 15-2701, et seq. and
its implementihg iegulations set forth at 9 NYCRR Part-577);'and
(3) the APA’S March’zs, 2008 Detérmination. This enforcement
éctioh stems fr¢m the.construction pf.thfee_singie family
~ dwellings in the'Adirondack Park, in Eséex.County, by Lewis
Fémily Farm Inc., Salim B. ahd Barbara Lewis k“Lewis Farm”) ,
without an APA permit. The Agency also moves to strike'the
second record'submitted by Léwis Farm.in'its motion for summary
judgﬁent.
| This memorandum also opposes Lewis Fafm’s August.l{ 2008
motibn(fo; summary‘jﬁdgment in ﬁhé instant consolidated
proceeding.énd action.- Severai of LeWis Farm’s cléimé have
alreédy.been rejected by this Court and will therefore not be
addressed herein: (1) Lewis Farm(Slmotioﬁ to dismiss thé'APA’s
enforcement action against Lewis Family Farm Inc., which Was'
‘already denied; (2) Lewis Farm’s claim that Agriculture and
Mafkets Law § 305-a supércedes the \APA Act, which was'also"

~ dismissed; and (3) Lewis Farm’s claim that the APA was required



.by law to defer to.an opinidn'of thé Commissioner of-Agriqulture
and Markets, whiéh was similariy rejected.? | |

Lewis Farm éonéedes that it inStalled aﬁdvconstructed_threen
single family dwellings in the.Adirondack fark on 1énds
vdesignated Resource Management and within 1/4\miié of a New'York
State désignated recreational fiver; without an.APA_permit. §g§
Retufn and.Reqord, Itemvl2 (Determination 9 5;7); Record Item 5
(Affidavit of Douglas Miller dated July.ZO,‘2007 “Miller 7/20/07
Aff.”); Record Item 6 (Affidavit of Douglas Miller dated December
12, 2007 "Miller Aff. 12/12/07"); Reqord Item 12_(Affidavit of
Douglas Miller dated Mérch 4, 2008 "Milier Aff. 3/4/08"); There
is no'disputé as to thesé material-fécts undexlying the
violations. The APA ‘is entitled to‘summary judgment'és a matter
of law for Lewis Farm;s viqlation of the Act and tﬁe Riveré Act

and is entitled to judgment upholding the APA’s Determination.

STATEMENT OF FACT'SA
A summary of facts fegérding the qonstruction of the
dwellings at the.Lewis Farm WAS previousiy'sdbmiﬁtedito the Court
in the APA’s memorandum of law dated June 13, 2008 and'in the van

Cott Aff. dated June, 2008)'ﬂﬂ 35-64, and is not repeated herein.

!l gee Lewis Family Farm V. Adirondack Park Aqenbv, 2008 NY
Slip Op. 51348 (Sup. Ct., Essex Co., July 2, 2008).

2 References are to the Agency certified record, not the _
record submitted by counsel for Lewis Farm; see Point III herein.

2



In addition, there are now pending'béforé the Appellate-Division '
Third Department'three separate abpeals related to'these ﬁatters:
(a) Lewis Farm’s éppeal'df Justice Ryan's August 16, 2007 order
in Lewis Farm I; (b) Lewis Farm’s appeal of the Court’s April 11,
2008 order regarding a stay in Lewis Farm II} and (c) the APA’Ss

appeal of the Court’s July 2, 2008 order in Lewis Farm~III.

STATUTORY AND REGULATORY FRAMEWORK

In 1971, ﬁhe New YQrk State Legis1ature"enacted the
‘Adirondack Park Agency Act, codified at Article 27 of the
ExecutiVe Law, to'protect the uﬁique scenic, hiétoric,'ecologicai
and natufal‘resources witﬁin the Adirondacks. _gg L. 1971,'c. |
706; ExecutivelLaW §,801. The Legislature has‘described the six_
million acre Adirondack Park as containing “priceless reéburces”
of “national and internationalIéignificance." See Executive Law
§ 801. The Act recognizes the State’s obligatidn to énsure.that
“contempﬁrary‘and future‘pressures on the park resources are
prbvided for‘Withinvé land use control framework whiqh reéoénizes
not only matters of'locél concern but aiso those of.regionalAand
‘state concern.” Id. The Leéisiature crafted the statute
specifiéally to combat the “unrelenting preséures for,development
beiné brought to bear Qn'the»area" in recégnition Qf the
diffiéulty,encountefed by local governments -in exercising>“their
‘discrétionary‘powers'to create an éffective lénd use-and(_ |

"development controlvframework." ;Q.; see algo Affidavit of Paul

3



Van Cott dated August 8, 2008 (“Van Cott Aff.”) (Y 30-40.

A, The Land Use Plan

| - To further these goals, the Act created thé APA and.charged
it with adminiétering»the Act, draftihg necessary rules and
regulations, and carrying out the purposes of-theJAct, including~
land use.p1anniﬁg for both private and public land within the

Park. See Executive Law § 803.‘.Am6ng'other things, the
Legislature difected»the-APA fb prepafe'an Adirondack Park Land
Use and Development Plan (“Land Use Plan”) to reguléte'landluée
and develdpment on private lands within the Park. ;gg L. 1971,
C..706; Executive Law § 805. 1Im accordahce with the Act, the’APA
prepared the.plan’éndsﬁbmitted it to the Législature and

_ Governor for review. Id. In 1973, the Legislature approved the

planland incorporated the plan into the Act through a legislative

amendment.  See L. 1973, c. 348; Executive Law § 805 (McKinney's
2005) .

iIn aCcordance,wifh the Land Use Plan, the Offiéial
Adirondack ?ark Lénd Use and Develépment Plan Mép.(“Plan Map”)
classifies privéte lands in the Adirondack Park under the
following land use catégories: “Hamlet, " “Moderate.Intenéity .
Use}" “*Low Ihtensity_Use,” “Rural Use,”.“Resourcé Management,”;

and “Industrial Use.”?® gSee Executive Law § 805. The 1973 Land

} Resource Management.areas) defined in Executive Law § .
805(3) (g) (1), provide for the protection of forest, agricultural,

4



 Use Plan adopted by the Legislature placed the property owned by
Lewis Farm where the ﬁhreg single fémily dwellings are located iﬁA
a Resource Managément,area.4 See Executive Lawl§ 805; see also
Record Item 12 (Miller 3/4/08 Aff.,~Exhibit A).
B. Land Uses and'Dévelqpment and Subdivisions
- Require an APA Permit '
Iﬁ Resoﬁrce,Mahagemgnt areas‘virtuaiiy all new land uses

and development and all subdivisions of land'fequire an APA

'permit before they‘may begin. See Executive Law §§ 809(2),

recreational and open space resources because of overriding
natural resource and public considerations. Executive Law §
805(3) (g) (2) instructs the Agency on the purposes, policies and
objectives for land use on Resource Management lands in. the
Adirondack Park: ’

“The basic purposes and_objectives of .
resource management area are to protect the
delicate physical and biological resources,

encourage proper and economic management of .

forest, agricultural and recreational
resources and preserve the open spaces that

are essential’and basic to the unique
character of the park....” [Emphasis
supplied.] , '

-Executive Law § 805(3) (g) (4) (1) classifies agricultural uses
as a primary compatible use on Resource Management lands. See
Van Cott Aff. dated August 8, 2008, (Y 30-40.

* While Lewis Farm’s motion for summary judgment has a
‘detailed discussion of a hypothetical development in “Hamlet”
areas, that entire discussion is irrelevant because the area
where the dwellings are constructed is classified Resource
Management pursuant to the Plan Map. See Lewis Farm Memorandum'
of Law dated August 1, 2008, footnote 3. The APA Plan Map for
the area where the dwellings were. installed is part of the
Record. See Record Item 12 (Miller 3/4/08 Aff., Exhibit A); see
also Affidavit of Paul Van Cott dated August 8, 2008, 49 5, 8.



810(1).° _Specifically,:the Act defineS'ail subdivisions of land
as cOnstituting~“class A regional projects." §e§, e.q.,
»iExecutive LaW‘810(1)(e)(3) (defining‘“class’A regionai projects”
for “resource management areas”). 'Where'there_isbno agency |
approved 1ocal land.use prOgram, the APA reviews both class A andv
class B regional projects. See Executive Law §§ 809(1) and
810(2)(d)(1),(81ngle famlly dwelling). The APA cannot;approve
such a project unless it'determineS‘that the project is |
cons1stent w1th the land use and development plan, is cons1stent
w1th the overall 1ntens1ty guldellne for the spec1f1c land use
.1nvolved, and will not have an undue,adverse impact on thef
natural, scenic,~aesthetic, ecological, wildlife; historic,

recreational or open spaCe'reSOurces of the Adirondack Park. See

Executive Law §§ 809(10) (a)- (e) .

° The APA Act defines “Land use or development” as “any
construction or other activity which materially changes the use
or appearance.of land or a structure or the intensity of use of
land or a structure ....” . See Executive Law § 802(28).
“Subdivision of land” or “subdivision” is defined as ‘any
division of land into two or more lots, parcels or sites whether .
adjoining or not, for the purpose of sale, lease, license or any
form of separate ownershlp or occupancy " See Executive Law
§ 802(63). '



cC.. Enfoféement of the APA Act

Executive Law §§ 813(1) and (2) empowers the APA’té commence
. an action for civil penalties and.injunCtive relief against “ahy
person” who violates any provision of the Adirondack Park Agency
Act, the-Agency'sbimplémen:ing rules and régulatiqns,_or the
terms of énylAgency ordef ér permit. It provides for a civil
penalty of “not more Ehan $500;00 for.eachvday'Q . ;‘during which

such violation continues.” See Executive Law § 813; See_alSO

Van Cott Aff. dated August 8, 2008, 9§ 50.

D. The Rivers Act
The APA also has jurisdiction over Lewis Farm’s dwellings

and subdivision under the Rivers Act. ee ECL § 15-2701 et. seg.

and 9 NYCRR Paft'577, et. seq.; see also Van Cott Aff. dated July

30; 2008 Y9 16-24 and Van Cott Aff. dated August 8, 2008, Y 41--
49. Lewis Farm’s three single family dwellings require Agency
permits as “rivers projects.” See 9 NYCRR §§ 577.4(a),

577.5(c) (1) ; and Executive Law § 805(3) (g) (4) (see “Secondary Uses

in Resource Managément AreaS”[i]); see also VanCott Aff, ﬂﬂ 41-
49. In,conﬁrast,‘annactual *agricultural use structﬁre" is
exempted from Agency jqrisdiction on Resource Managemént lands in "
recreétiqnal river areas,.unless iécated within 150 feet of a |
_shoreline.or'in.wetland areaé pursuant to 9 NYCRR Parts 57? and
578. See 9 NYCRR.§ 577.4(b)(3)(ii).} Moreover, pﬁrsﬁant to 9
NYCRR § 577.4(a), Lewis Farm's subdivision intd'éites requires an

7



Agency permit.‘ See 9 NYCRR.§§ 577.5(0)(1) and 570;3(ah)(3);w
‘Executive'Law,f§ 802 (63) . Enfofcement'pfouisions of the Rivers
‘Act set forth civil penalties ef not more than one thousand
dellars for each day of violation; See ECL §.1552723; see also
Van Cott- Aff. dated August 8, | 2008, 1[ 51,
| . ARGUMENT
POINT I

THE. COURT SHOULD GRANT SUMMARY . JUDGMENT TO
THE APA BECAUSE THERE ARE NO TRIABLE ISSUES
OF MATERIAL FACT

Summary judgment is warranted where'tne supporting Pfoof
showS‘“that_there is no defense to the cause of action or that
the cauéefof,action or defense hae no merit.” C.P.L.R. 3212fb)}-
Zuckerman V. City of New York, 49 .N.Y.2d 557, 562 (i980) vThe
proponent of a summary judgment motion ﬁ‘must.make a prima facie
'show1ng of an entitlement to judgment as a matter of law
suff1c1ent to demonstrate the absence of any material 1ssue of

fact.’'” State of New York v. Wllllamson 8 A.D.3d 925, .928 (3d

Dep!t 2004) (quoting Flacke v. NI Indus., 228 A;D;2d1888, 890 (3d
Dep’t 1996). To withstand a motion for summary ‘judgment, the
nen—movant must “demonstrate, through euidence in admissible
form, thenexistence of material questione of fact‘requifing a
trial.” Wiiliamson, 8 A.D.3d at 928. If the movant sufficiently
establishes»that there is no defense or the’cause has ne merit,

“then [summary] judgment must be granted.” g.J. Capelin Assocs.,.



‘Inc. v. Globe Mfg. Corp., 34 N.Y.2d 338, 341 (1974).

The court’s job on a motion for summary judgment “is not to
determine credibility but whether there exists a factual issue,
or if arguably there is a genuine issue df fact.” Id. A
“‘shadowy semblance of an issue’” cannot defeat a properly
'supported motion for summary judgment S.J. Capelln, 34 N.Y.2d
at 341 (quoting Hanrog Distr Corp. V. Hanioti, 10 Misc.2d 659,
660 (N Y. Co. Sup. Ct. 1945)). Where a dispute turns on the
'meaning or applicability of a statutory provision, “‘the courts
- may offer the definitive reselution of these issues of law.’”

Wurzer v. Seneca Sport‘Parachute Club, 66 A.D.2d 1002, 1003 (4th

Dep’t 1978) (quoting James v. Board of Educ. of New York City,

42 N.Y.2d 357, 365 [1977]).
A, The APA Is Entitled to Summary Judgment Regarding Lewis
'Farm’s Violation of the APA Act and Rivers Act

1. - The APA Ac¢t Requires That Single Family Dwellings_on

Resource Management I.ands Require a Permit -

The scope of material faéts involving the violations alleged

by the APA in its Amended Complaint’are limited and undisputed by
Lewis Farm: }i) LeWis Farm eonstructed-three single famiiy,
~dwellings on its.property in the Adirondack Park (ii) the
dwellings were<conStructed in an area designated ReSource
Management ‘pursuant to. the APA Act‘ and'are located within 1/4
mile of the Bouquet River pursuant to the Rivers Act; ‘and (iidi)

Lewis Farm did not have ‘a permit from the APA for construction of

! : . 9



thé'dwellings. These uncohtested fécts establish the APA’s’
entitlemént to‘award suﬁmary judgment on its Amendéd.Complaint;

First, there is no dispute thatlLeQis Farm‘installed and
constfucted three single family dwellings on its property without
a'permit}from.the APA. §§§ Return and Record Item 1 |
(Determinatibn); Record_Item 5 (Miller 7/20/07 Aff.); Record Item
6 (Miller 12/12/07 Aff.); Record Item 12 (Miller'3/4/07lAff.);
Record Item 9 (Affidavit of Barbara Lewis dated January 17, 20@8)
- “and Return and Record Item'l (Defermination ﬂf7). Insfacf, Lewis.
Férm!s'owﬁ affidavit concedes they'bui}t the'houses and
understéod that continuing construction of the dwellings could
result in an APA penalty. §§g Record Item 9 (Affidavit of
Barbara Lewis‘dated January'17(,2068, { 26). Thé record makes -
clear that Lewis FarmICOntinued ihétallatioh'and construction of
the dwellings,.eQen aftef the APA issued a. cease and desisf

- order. See Record Item 5, Affidavit of Paul Van Cott dated
December 13, 200% (*wvan Cott 12/13/07 Aff.”) Exhibit el (Cease_and
Desist Order); Record Item 5 (Miller 7/20/07 Aff.,'ﬂ'l7—21).
Furthermére,.Lewis Farm coﬁtinued construction even after Justiée,
Ryaﬁ's August 16, 2007,Decision_and Ordér dated -August 16; 2008
confirming that the.APA had jurisdiction over this hdusing

project. See Record Item 6 (Miller Aff.). Lewis Farm’s own

‘motion for summary judgment acknowledges that there are no

10



material'issues oi.faCt in dispute.® See Memorandum of Law dated
August 1, 2008, p. 2. Accordingly,‘the-APA has demonstrafed
unequivocally fhat Lewié'Fafm installed and constructed thrée
lsingie fémily'dwellings_in‘the Adifondack Park Without a permit.
Moreover;'there is no disputeAthaf thé three dwellings are
located on 1and-désignated “Resoﬁrce Management” pursuant to the»
Official Map, and that the dwellings are within’i/4 mile of thé
;Bouquet'River. See Return .and Record Item 1 (Determination § 6);
Record Ttem 5.(Mi11ér 7/20/0? Aff.);:Record'Itém 12 (Miller 
3/4/08 Aff., Exhibit A). The APA Act requires aﬁ Agency pefmit
for subdivisions .and placement of éingie family'dwellings in
» Resourcé Management areas within the Adiroﬁdack Park. See |
Executive Law §§ 809(2) (a), 816(1)(e)(3)-andA81b(2)(d)(1).
' Again, it is:Undisputed that Lewis Farm failed to obtain an APA
permit. See Return and Record Item 1 (Determination ﬂ'7); Récérd
Item 5, Paul Van Cott 12/13/07 Aff., EXhibit A (Affirmation of
‘Safah Reyﬁoids dated July 20, 2007, ﬂﬂ 34-38); Record Item 5,
Affidaviﬁ of John 'Quinndatéd July 23, 2007 '(“Quinn_"7/23/o7 Aff.”

q 4-9); In fadt,>LeWis-Farm applied for a permit in March 2007,

¢ In its memorandum of law in support of summary judgment,

. Lewis Farm sets forth nearly four pages of alleged material facts
“to which there is no dispute.” The APA concedes only that there
‘s no dispute.regarding that salient facts, namely that Lewis
Farm constructed three single family dwellings on Resource
Management lands, within 1/4 mile of a designated river, without
an'ARA'permit. See Lewis Farm Memorandum dated August 1, 2008, -
‘P. 1-4. The rest of Lewis Farms’ facts are not material.
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but concedes that it commenced construction well before the
application was submitted, in November of 2006. See Record Item
5 (Quinn 7/23/07 Aff. | 4-8).

2. . The Rivers Act Requires a Permit For New Single

Family Dwellings And Subd1v1s1ons Within 1[4 Mile
of a Des1gnated Rlver .

B

.The.Wlld, Scenic, -and Recreational River System Act ("Rivers

" Act"), Environmental Conservation Law ("ECL") § 15-2701, which is
implemented.within tne,Adirondack ?ark pursuant to the Agency's
regulations at 9 NYCRR Part 577, also requlres an Agency permlt
for subd1v1s1ons and placement of s1ngle famlly dwelllngs on |
‘Resource Management_lands in Recreat;onal Rlver Areas. The three
- single family dwellings and the'septic system serving them were
,installed.and constructed‘within 1/4 mile of the ﬁouduet River, a
river designated by the Leglslature as “recreatlonal” under the
_Rlvers Act w1thout a permit. See Record Item 5 (M111er 7/20/07
Aff.); Record Item 12 (Miller :3/4/08 Aff., Exhibit A).
AccOrdingly; because Lewis Farm concedes that.it constructed
the dwellings without a permit_on.Resource:Management'land within
1/4 mile of the Bouquet River, there are no material.facts
requiring a trial, summary judgment on the APA's Rivers Act claim

should be granted to the Agency.
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B. The Agency Determination Enforcing'the APA Act and the
Rivers Act Is Rational and Should Be Upheld - ‘

This Court should_grant'summary judgment to the APA and
order Lewis Farm to comply with'tne APA’Ss March 25, 2008
.Determlnatlon, upholdlng the Agency’'s- enforcement of the APA Act
and the Rivers Act. Summary judgment for an agency Determination
is approprlate where; following.joinder of issue, the'defendant_;
fails to raise\any materialvfacts concerning its,continued
violation See Cahill v. Harter; 277 A.D.2d 655, 656 (3d Dep’ t
2060) (upholding summary judgment for DEC admlnlstratlve
enforcement order and civil’penalty for violations of ECL where

' defendant failed to raise any material issues of fact.concerning
. the continued violations); see also APA v. Bucci et al., 2 A.D.3d
1293, 1295 (4th Dep’t 2003), app_eal:den.ied,v 3 'N.Y..Bd 634 (2004)
(finding the APA was entitled to summary judgment as a matter of
law based on its admfnistrative Determination that driveway built
without a permit over wetlands uiolated APA Act and'Freshwater
Wetlands Act); The APA Determination discusses the factual |
record, the’regulatory requirements, finds violations of those
requirements'and directs Lewis Farm to correct them by submitting
specific documentation for an after-the—fact permit.and for the
septic system serving thelthree dwellings; See Return and Record
dItem 1 (Determination). vThe APA DeterminatiOn also imposes a
$50,006 civil penaltyvfor Lewis Farm’'s plainly intentional
violations; which penalty is authorized by the Executive Law §

13



813 and ECL § 15-2723. See Return and Record Item 1
(Determination p..iz). | |

‘The proper standard of review for an agency'Determination'is
whether the Determination Was “arbitrary and capricious" or an
“abuse of discretion” under CPLR § 7803(3). As demonstrated by
the record,'the APA’s March 25, 2008 Determination is a sound
ratlonal and proper exerc1se of its dlscretlon and statutory

authorlty The APA'Ss dec1s1on must be upheld unless it is found

_to be "w1thout sound bas1s in reason and . . . without regard to

‘the facts.™" County of Monroe v. Kaladiian, 83 N.Y.2d 185, 189'

(1994)- Pell v. Board of Education 34 N.Y.2d 222, 231 (1974)

Jud1c1a1 review is llmlted to the record before the Agency when

it made its Determlnatlon. Aldrlch V. Pattlson 107 A.D.2d 258,

267-269 (2d Dep’t 1985);' Ryan-'v. Adlrondack Park Aqencv, 186

A.D.2d 922, 924 (34 Dep’t 1992). A court may not substitute its

judgment for that of the agency.whose'Determination is being

reviewed. See Flacke v. Onondaga Landfill Svstems Inc., 69

N.Y.2d 355, 363 (1987), See also Matter of Binghanmton-Johnson

City Joint Sewage Board et al., v.-NYSDEC et al., 159 A.D.2d 887,

890 (3d Dep’t 1990) (f1nd1ng the Court may not substltute 1ts
judgment for that of the Agency where DEC's reclass1f1catlon of

river segment, after welghlng factors supported by record, “had a

rational basis); Matter of Ball v. NYSDEC, 35 A.D.3d 732 (24

'Dep’t-2006)b(finding DEC’s wetlands permit Determination had

14
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' ratioﬁal basis, was neither arbitrary or capricious and was:
vupheld). Deferénce should be accorded agencies for
interpretation of their own statutes. See Flacke v. Onondéga

' Landfill Systémé, Inc., 69 N;Y.Qd-355, 363 (1987). Where an

- agency'’'s determination involves exéertise ahd judgment that
vdetermlnatlon will be upheld unless it is patently arbltrary and’

capricious.’ . See County of Monroe V. Kaladjlan 83 N.Y.2d 185,

189 (1994); Flacke v._Onondaga Landfill Systems, Inc., 69 N.Y.2d

355, 363 (1987); Pell v. Board of Education, 34 i\T'.Y.Zd 222, 231
(1974); see also Campion v.lAdirondaék Park Agency, 188 A.D.2d
877 (3d Dep’'t 1992) (upholdiﬁg APA's'detefmination that -
construction of cottége and subdivision within 1/4 mile of
-recreatipnal river is subjeqt-to Rivers'Act, had rational basis_
and should not be diStﬁrbed).- Lewis Farm argues that because of
the APA‘petermination “three new homes.fof working families
inside'the'Park will be lost." See Lewis Farm Meﬁorandum.of Law
.datéd August 1, 2008, p. 17;'footnqte_9. This assertioh is
unsubstantiated in the Record. The APA Determination does not

require removal of the dwellings. .Rather, the Determination

" Lewis Farm argues that the APA is not entitled to
deference to interpret the APA Act because it has “no farmers on
staff,” “no agricultural expertise” is “simply 1nept” and
therefore “not entitled to deference”. See Lewis Farm Memorandum
of Law dated August 1, 2008 p. 21-22. This diatribe provides no
legal basis for summary judgment against the APA, and ignores the
basic mission entrusted to the APA by the Legislature: to protect
- and preserve the natural resources of the Adirondack Park, for
which it is erntitled to deference.
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requires Lewis Farm to obtain an “after-the-fact” permit, proVide
septic information and to pay a penalty, aireasonable and
ratiohal approach to resolution ef'the deliberate violation.
Likewise, Lewis Farm's assertions that the APA is
reclassifying,its<property is‘also unavailing. See Lewis Farm
Memorandum of Law. dated ~August 1, 2008, p 26, footnote 17.
.There is absolutely no proof in the record that the APA's
Determinatien reclassifies Lewis Farm’s - -housing for tax purposes.
In‘any_eveﬁt, any tax consequence to Lewis Farm for its- |
eonstructien projett is not relevant to jurisdiction of the APA,
Lewis Farm aleo seeksvéummary judgment arguing that hé

subdivision of land occurred. See Lew1s.Farm'Memorandum of Law
hdated August 1, 2008, P 29, Point IV. 1In the»first”instance,
Justlce Ryan determlned that a subd1v151on occurred here

Under the APA regulations, thlS bullding

project constitutes a “subdivision” even

though it is not a typical suburban

. subdivision.

§gg Decision and order dated August 16, 2007 (Ryan, Acting
J.s.cC. ), p. 5; Amended Complaint, Exhibit H. ConVeniently
ignoring Justice Ryan's Decisioh.and order, Lewie Farm'
'characterizes‘the-APA!s subdivision cause of aetien as ;cdmplete
_ neneense.” See- Lewis Farm Memorandum of Law datedlAugustbi,
2008,.p. 30. Lewis Farm fails to acknowledge that subdivision
pursuant to the APA Act is not'iny'the divisien of land into

parcels for separate ownership, but also occurs where there is
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any form of separate occupancy See Executive Law § 802(63) see -

also 9 NYCRR § 570. 3(ah) (3) (where one or more dwellings is to be
constructed on a parcel already containing one'dwelling).
| ‘Under the penalty provieions specifically authorized by the

"New York Legislature the Agency Determination assessed a $50 000
penalty. See Executive Law § 813 (allowing up to.fivehhundred_
dollars for each day the violation occurs);<Return and Record
item 1d(Determination); and ECL § 15—2723 ($,100d per day) . As
enplained in the APA Determination, Lewie Farm applied for an APA
permit.bnt'before even the application was,complete, it installead
‘the homes. See Return andvRecord Item l'(Determination q 13).

ln addition, Lewis Farm willfully violated an Agency cease and
‘desist order, and ignored Justice Ryan's AuQust»lG,t2007 Decision
‘and Order in Lewis Farm’s own declaratory judgment action, which
' determined-that the APA had jurisdiction over this housing
’project. See Amended Complaint dated May 14, 2008, Exhibit B
(Order dated December 26 2600 Dawson J.S.C.); Record Item 5,
Mlller 7/20/07 Aff. Exhibit G (APA Cease and Desist Order)
Amended Complalnt dated May 14, 2008, EXhlblt.H (Decision and
Order dated August 16, 2007; Ryan, Acting J.S.C., p. 4-5); see
Lso_ Howard ‘v.' Cahill,: 290 A.D.2d 712, 713 (3d Dep’t 2002)
'(finding.for DEC where petitioner violated state environmental
'law and consent order, and upholding $50,000 penaltyfimpoeed

without an adjudicatory hearing where there was not triable issue
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~of.fact). Moreover, Lewis Farm was well'aWare‘ef APA
jurisdiction having had a‘prior:wetlands_vielation,With the APA
where it was requlred to make a $50,000 env1ronmenta1 beneflt
‘payment See Amended Complalnt, Exhlblt B.

Regarding-the Determination’s assessment of a $56,000 civil
penalty, Lewis Farm argueslthat the penalties impesed by'the APA
- “serve no land use purpose” and constitute a “senseless attack.”
ggg Lew1s Farm Memorandum of Law dated August 1 2008, p. 16.  In
fact, tne penalty assessed serves an-important regulatety
purpose: to punish violations ef the Adirendack Park Agency Act -
' and to deter'dthers ffom such actions. To that end, the."'
Executive Lam prpvides.for a maximum civil penalty of $500 for
each day that.a viblation continues} and thedRivers.Act pfovides
for a penalty ef4$;,000 per day.' See Executive Law § 813(1); ECL
§‘15-2723;

Courts have found civil penalties afe appropriate to punish
violation of environmentai'protection laws like the APA Act; to

disgorge the economic'benefit_gained from the violation; and to

‘deter others from similar conduct. See e.g. State of New York v.

' Town of Wallkill, 170 A.D.2d 8, 10-11 (3d Dep’t 1991) (analyzing
similar penalty provisions in ECL § 71-1929 concerning water

pdllution); see also Scott v. . N.Y.S. Dep’t. of Envtl.

Conservatlon, 112 A.D. 2d 726 (4th Dep t 1985) (upholding

penalties 1mposed admlnlstratlvely “not only to punlsh .
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petitioners but also to deter future violations”). Indeed, New

York courts have sustained significant civil penalties. See Pell

v. Board of Educ. of Union Free School Dist. No. 1 of the Towns
of Scarsdale and Mamaroneck, Westchester County, 34 N.Y.2d 222
(1974) (recbgnizing»that significant administrative penalties

support the “prospéct of deterrence of the individual or of

others in like situations”); New York Site Dev. Corp. v. New York

State Dep’t of Envtl. Conmservation, 217 A.D.2d 699 (2d Dep’t

- 1995) (citing Pell and upholding afDEC administrative order that -

A\

imposed a‘$1,000,000 financial penalty for a violation of a state
énvironmental regulation) ; Williamson,'é A.D.2d 925, at,930 (ﬁhe7‘
Court cited the scope and'willfﬁlness of violations and noted.
higher penalty authorized by statute in ubholding~$15,000;ood
‘penalty)t The State respectfﬁlly submits that the APA’'s
Determination to impose a}$50,ooq.penalty where $1,000,000 is
applicéblé (Record Item 8, pp. 15-19), is appropriate and
rational'based upon the facts, and furthers the State'’'s

legitimate interest in deterrence and punishment.®

¥ The APA offered an administrative settlement for $10,000

in 2007; but Lewis Farm refused to settle the matter. See Record
Item 5 (Reynolds Aff. 9 33-39).
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POINT II

LEWIS FARM’S SUMMARY JUDGMENT MOTION SHOULD
BE DENIED AS A MATTER OF LAW :

Lew1s Farm’s motion for. summary judgment must be rejected as
a matter ofllaw because the Record. unequivocally shows that Lewis
. Farm violated the APA Act and the Rivers Act by failing to obtain:
a permit for 1ts construction of three s1ngle famlly dwellings in
' the Adirondack Park. This Court has already'rejected Lewis
Farm’s primary_excuse»for'failing'to obtain a:permit: that the
APA Aot is superceded by‘Agriculture and Markets Law § 305;a.
'§§g Lewis Familx Farm v. Adirondack Park Agency, 2008 NY Slip Op.
51348 (Sup. ct., Essex Co., July 2, 2008) p.'6;_ Therefore '
applying the clear requirements of the.APA Aot and the Rivers
_Act,'Lewis Farm;s motion for summary judgment fails as a matter
'of_law. While Lewis Farm raises numerous defenses for its
failure to obtain an APA-permit, none excuse its liability for
violation of.the APA.Act and the Riuers Act, nor do they
~contradict the findings in the APA’s Determination.
A. Lewis farm's.Arguments That Its Three Dwellings Are Excused
' from the Permitting Requirements of APA Act and the Rivers

Act Are Without Foundation in Law

Lewis Farm continues to argue that it-is not subject to the
APA Act and the Rivers Act because (i)the APA lacks authorityvtolv
regulate agriculture; (ii) the Agency has failed to comply withA

the New York State Constitution; (iii) the Agency has failed to .
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‘comply with Agriculture and Markets Law S 305(3); (iv) the Agenéy '
v1olated the Court of Appeals dlrectlves in Town of Lysander V.

Hafner, 96 N Y. 2d 558 (2001) (“Lysander”); and (v) the Agency

T failed'to consider the recomméndation.of‘the Adirondack Park

Loéal Government_Review Bdard;9"§gg Lewis Farm Memorandum of Law

‘dated August 1, 2008, Points II-V. " The APA answe'red and refuted

each of‘fhese arguments in the context of Lewis Féfm's Article 78

proceeding. However, for the-convenﬁence of.thé Court, the APA

pré&ides én additional response herein.

| 1." The Issue Before This Court is Whether The APA’s

Determination to Require a Permit For Single Famlly
Dwellings Under the APA Act and the Rlvers Act 1s
.Rational :

Contrary to:LeWis Farm’S'assertions, the Agency.has not
asserted jurisdiction over any agricultﬁral use structures on the
Lewis Férm. See e.g. Lewis Farm Mémcrandum of Law dated August
‘1,_2008, fpints II and III. .The'APA_Determination, as authorized
by the_APA Act and the Rivers Act, réquires.a permit for Lewis
_Fafmfs single famiiy.dwellings in a Resource Management area, and
within 1/4 mile'of>the Boﬁqﬁet River, and specifically found that
the dWeilings'were not “agricultural use structufes.” See Return

and Record Item 1 (Determination). The Determination clearly

? As indicated above, this Court alsc rejected Lewis Farm’s
argument that the. Agency Determination was affected by error of
law for failure to consider an opinion of the Commissioner of
Agriculture and Markets, and therefore this issue is not
addressed herein. - ' :
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sets forth in a rational manner, that single family dwelIings are
not “agricultural use structures” under the APA Act, and are
subject to the Agency's jurisdiction. See Return and Record Item
I (Determination). The Agency also noted in its Determination
that ‘Justice Ryan had made the same flndlng in h1s August 16,

2007 Decision and Order, which Lewis Farm represented to the
'Agency4had not been appealedw. See Return~and Record Item 1
(Determination ﬂ.l4)} and Ttem 2 (Agency transcriptgpp.'44—45).

Thus, the APA’'s Determination in this regard was rational and

" consistent with the Supreme Court ruling in'Lewis7Farm I.

Lewis Farm persists in arguing that its single famin
'dwellings'are exempt from APA regulation because they are.used
for.farm workers. See Lew1s Farm Memorandum of Law dated August'
1,-2008, Points IT and III. However, the 31mp1e fact is that
there is no exemption in the APA Act or Rivers Act for'single‘
family1dwellings that are used.for farm worker housingr”'
Moreover,_there is.no basis to argue - using”the APA Act or
Rivers Act - that “agricultural use structure” includes on-farm

single family dwellings. Rather, new single family dwellings in

Resource Management and designated recreational river areas are

" Lewis Farm creates a “Venn” diagram to demonstrate how
farm worker housing could be exempt, calling it a “basic truth”.
Notably, it cites no law providing “farm worker housing”
exemption; there is no such exemption in the APA Act or Rivers
Act. See Lewis Farm Memorandum of Law dated August 1, 2008, p.

19.
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- subject to APA permitﬁingijurisdiction.11 See Executivé Law §§
802(58) and 810(2) (d) (1) .

As explained previously, permitS»are required under the APA
‘Aét’Section 809 for all new land useé.and.deveiopmegt listed in
Section 810 as Cléss.A of Class B regional projects. §g§ Van
Cott Afo datéd Juiy, 2008, 99 4-15; and.vah COtt Aff._daﬁed
August é,'2008,-ﬂ 30-35. Section 810 requifes perhits for:
subdivisions and single'family dwellings in Resource Management.

See Executive Law §§ 810(1) (e); 810(2) (d) (1); see aiso Van Cott

Aff, dated August 8, 2008, 1Y 34-37. Thus, the Act requires
permits for all new single_family dwelliﬁgs on Resource
Management lands, except lawful replacemenﬁs 0f4dwellin§s.in
existenée prior to 1973. See ExecutiVebLaw §§ 809(2) (a) and
V810(2)(d)(1). This perﬁit'requirement applies to Lewis Farm’s
three single.family dwellings. The Aét'further specifies.that.

all subdivisions in Resource Management require an Agency permit.

""Lewis Farm’s argument that certain single family dwellings
are agricultural use structures, would create a significant
loophole in the Agency’s permitting jurisdiction. The i
Legislature specifically chose not to include single family
dwellings in the definition of agricultural use structures.

Under Lewis Farm’s argument, an owner of a vacant Resource
Management parcel in a River Area could install a chicken coop as
a pretext for building a single family dwelling to house an
“employee” to tend the chickens. After constructing the
dwelling, however, the landowner could abandon his “agricultural
use” and sell the single family dwelling and land for residential
purposes without any need for an Agency permit. The NYS '
Legislature recognized the potential for this type of
“gamesmanship” ‘and required permits for all single family
dwellings in Resource Management and River Areas.
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.See Executive Law §§ 809(2) (a) énd élo(l)(e). This provision
applies to the subdivision into sites affectedlby Lewis Farm.
§gg_9‘NYCRR §‘570.3(ah)(3)(defini£ion of “subdivision into
, sites”). |

The APA also has jurisdictionioVer ﬁeWis Farm’s dWellings
and subdivision under the Rivers Act. See ECL § 15—2701 et. seg;
and 9 NYCRR Part 577, et. seq.; see glgg'Van Cotﬁ AfE. dated July
2008 99 16-24.( Lewis Farm’s three‘éingle,family dwellings'
ﬁequire Agenéy pérmits és “riVers projeéts.” See 9 NYCRR §§
>577}4(a),”577.5(c)(1);'and Executive'Law‘§ 805(3)(g)(4)(§§§
‘“Secondary Uses in Resdurée Management Areas” [1]); VanCott Aff.;
99 16-24. 1In coﬁtrast, an éétual Qagricultural use structure” is
'exempted frqm Ageﬁcy jﬁrisdiction 6n Resource Management'lands in-
recreationalAriver areaé; unless it is located within 150 feet of
a shoreline orvin wetlénds pursuant to 9 NYCRR Parts 577 and 578.
See 9 NYCRR § 577.4‘-(b) (3) (ii) . Pursuant to 9 NYCRR' § 577.4(a), |
Lewis Farm’s subdivision into sites requlres an Agency permlt

See 9 NYCRR 8§ 577. 5(c)(1) and 570. 3(ah)(3), Executive Law §

-802(63) .
2. The APA Determination’ is Consistent With the New York
State Constitution and Agrlculture and Markets Law
§ 305(3) -

Lewis Farm moves for summary judgment on the basis that the
APA’s Determination is in violation of the New York State

Constitution, Article XIV, Section 4, which encdurages and
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mandates protection of the State’s agricultural heritage as well
the Adirondack Park. It is not. The Determination is wholly
consistent with‘the.ConStitution‘and construes applicable law
»corréctly‘and_consistently.'
The State Constitution Article XIV, § 4, added the existing

‘Forest Preserve protections in Article XIV in 1970, states:

”Thé‘policy of the state éhall be to'conserve'

‘and protect its natural resources and scenic

beauty and encourage the development and

improvement of its agricultural lands for the "

production of food and other agricultural

products. The legislature, in implementing -

this policy, shall include adequate provision

for the abatement of air and water pollution

and excessive and unnecessary noise, the

protection of agricultural lands, wetlands

and shorelines, and the development and

regulation of water resources.
‘Thereafter, in June 1971, the Legislature enacted Agriculture and
- Markets Law'Seqtion-305(3), which directs state Agencies to
“encourage the maintenance of viable farming in agricultural
districts and their regulations and procedures shall be modified
to this end. . . .” 1971 N.Y. Laws 137. At the same time in
1971, the Legislature passed the Adirondack Park Agency Act. - See
L. 1971, c. 706.

Whilé.Lewis Farm seeks to sow conflict between the different

missions delegated by statute to the Department of Agriculture

and Markets and the Adirondack Park Agency, the interests of the

State and its citizens require that the Court construe them to

balance and advance both. See e.g. Beneke v. Town of Santa
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clara, 36 A.D.3d 1195 (3d Dep’t 2007), appeal denied, 10 N.Y.3d
706 (2008) (in deqlaratqry judgment action brought agaihs; Town
‘and Department of Envirbnmental Conservation to défermine
jurisdiction over a fldatingvboathouse, Court noﬁed that
vconflicts;betweeh Na&igétioh Law and Eﬁecutive.Law could and

" should bé reconciled); Matter of Sun Beach Real EstaterDev. Co.

v. Anderson, 98 A.D.2d 367, 369 (2d Dep’t 1983), affirmed, 62
N.Y.2d 965 (1984) (Developer sued to direct ‘city to issue approval
for a subdivision and the Court, construing New fork’State Town -
Law and State Environmental Quaiity ReViewIACt noted,“conflicting
'vstatut§r§ provisions should be harménizéd in é-manqer-thét |
preéerves'the esSential‘pﬁrposes of both”). Even'where a state
statute éoﬁtained‘specific language superceding all other state .
and local laws relating to mining activities, the Court of
Appeals read‘the pxoﬁiSion narrdwly; to apply only to the actual

operation and process of mining; finding that it did not deprive

the APA of its broad regulatory jurisdiction. See Hunt . Brothers
Inc. v. Glennon, 81 N.Y.2d 906, 909 (1993) (citations omitted).

The statute creating and empowering the APA
is aimed at establishing a. superagency to

- regulate development in the Adirondack Park
.region, which the Legislature has singled out
for special protection because of its unique
environmental significance. (See, Executive
Law § 801). The agency’s powers and goals
thus resemble those of both a local planning
board and a local zoning entity. (citations
omitted) .

Inasmuch as the APA’s mission concerns the
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broad area of land use planning within the

Adirondack Park district, its‘enabling

statute is not a law “relating to the

extractive mining industry.” Consequently,

ECL 23-2703 (former [2]) does not deprive the

agency of all jurisdiction to regulate

petltloner s activities.
' The Legislature itself struck the balance:and articulated in
*Article‘XIV, Sectionj4 by providing statutory‘exenptions for |
certain agricultnral:uses and structures in the APA Act. See
generally Van Cott Aff., June 13, 2008. These'provisions,
consistent with both the Constitution and § 305(3) of
Agricultural and MarketS>Law, provide exemption from'regulation
for certain farm structures,'as well as exemptlon from Agency
den31ty standards for farms in the Adirondack Park.
Specifically, the APA Act exempts agricultural~use.strnctures
from Agency jurisdiction by omittingisuch StrUCtures from the
list of.jurisdictional projects See Executive Law §~810. In
addition, Executive Law § 810(1) spec1f1cally exempts ‘land use
and development w1th1n various crltical environmental areas from
Agency jurisdiction when the land use and development invo1ves
'agriculturaliuses, and agricultural use structures in excess of
forty feet in height from Agency jurisdiction, where all other
structures except residential radio and television antennas.
require permits from the Agency. Executive Law § 510(1) also

expressly exempts land use and development within various

critical environmental areas from Agency jurisdiction when the
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land use and.development involves agricﬁltural‘uses.

With respect to the three-residenceé at issue in this case,
Executive Law § 802(8), defines “agricultural use Struétures” as
“any barn('étable,.éhed? silo,‘garage,'ffuit'and vegetable stand
© or other.building or structure directly and customérily : |
associated.with'agricﬁltural use.” This definiﬁibn does not
"include sing;e faﬁily dWellings; which aré sepérately definéd :
undef the APA Act a@ Executive Law‘§ 802(58) énd,ekpressly
~subject to APA permit jurisdiction pursuant to S;O(Zf(dﬁ(l). In
ExegutivelLaw §‘802(50)(g), passed in 1976 (1976 N.Y. Lawé, ch..
899), the Legislature confirmed that single family dwellings and
agricultural use structures'are separate structufes for
jurisdictional purposes, but provided a density benefit to férmsi

under the APA Act’s overall intenSity guidelines. These

provisions were crafted by the Legislature after § 305(3) of
Agriculture and Markets Law was enacted, and reflect the policy

'goal of § 305(3) to “encourage the maintenance of viable

farming.” Following the Legislature’s direction in these
statutory definitions, the Agency Determination ~- consistent
with the Act -- the APA exercised its authority to regulate

single family dwellings in specific protected areas including
resource management and river areas, not the agricultural use
structures on Lewis Farm.

Moreover, the Agency Determination was made only after-
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Justice Ryan'’s decision held that the APA had jurisdiction over
these specific dwellings, in this location, pursuant to. the APA
Act and Rivers Act. See Amended Complaint, Exhibit H (Decision
and Order dated August 15, 2007, Ryan Acting J.S.C.). - The APA
fulfilled its legal obligations to.protect the Park and encourage
agriculture in its March 25, 2008 Determination. The fact that
Lewis Farm disagrees with the Agency’s interpretation and
application of its own statute does not render the Agency’S'
decision irrational, an abuse of discretion or legally flawed.
The Agency Determination -is wholly consistent with the
.constitutionvand the APA’s mandate to protect the natural
resources of the Adirondack Park by ensuring among other thlngs
that the single: famlly dwelllngs and the1r septic systems do not:
"have an undue adverse 1mpact on the environment, 1nclud1ng the
Bouquet River. Protection of Park resources iS‘the primary focus
of the Act. See Ryan v. APA, 186 A. D.2d 922 (3d Dep’ £.1992). 1In
Ryan, where a new dwelllng v1olated an APA permlt "the Court
noted that:
Supreme Court’s conclusion . . . is.
inconsistent with the function of respondent
and purpose of the permit, namely,
preservation of the Adirondack Park and 1ts
resources together with the environmental and
scenic attributes of the area. Respondent s
purpose is not to assure the economic success
of the developer : '

Id. at 924-925. Lewis Farm’s construction of three s1ngle family

dwelllngs, 1nstallatlon of foundatlons and septlc systems, and
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subdi&isidn'of 1and, ali Without APA,permits) interfereslwith-the
protection of Adirondack Park lands. It also frustrates the
législative:intent for enhanced protection of a New York,
désignated fiver corridor. See Campion v. APA, 188 A.D.2d 877
(3d Dep’t 1992).(th¢ Rivers Act diredté'ménagément Cf'rivers_and
their envifénsl“fbr théir protection ahd enhancement agaihst
imﬁrovident develépménﬁ").' Lewis Farm's unilateral andvconsciousi
deéision to bypassvthe APA’'s regulatory process ﬁndermines Ehé
Agency’s regulatory ﬁandate;

Moreover, since occupanéy‘of the structures will logically
1éad to:use of the septic'systems, the APA héd'broadbauthority to
vrestfict‘occupancy'until’the informational and permitting R

‘provisions of the March 25, 2008 Determination were met. See

e.g. Gerdts v. State, 210 A.D.2d 645 (3d Dep’t 1994), appeal
- dismissed 85 N.Y.2d 857 (1995). In Gerdts, petitioners argued
that unless the statute expressly authorized particular
activities, the APA lacked authority to undertake them. The
Court rejected petitioner’s view, finding that the APA had broad
- comprehensive statutory authority to carry out its mission to
protect the Park, including participating in or sponsoring
regulatory conferences:

As an administrative agency, the APA has

those powers expressly conferred by its

authorizing statute, as well as those

required by necessary implication. “The APA

is charged with an awesome responsibility and
the Legislature has'granted‘it formidable
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powers to carry out its task.” Nevertheless,
the APA cannot operate outside its lawfully
designated sphere, with the propriety of its
actions often depending upon the nature of
the subject matter and the breadth of the
legislatively conferred authority.
Considering the Legislature’s comprehensive
.statement of  findings and purposes contained

~in the Executive Law § 801 and the delegation
of power to the APA “to do any and all things
necessary -or convenient to carry out the
purposes and pollc1es of this article”
(Executlve Law § 804[9]), we conclude that
the APA did not exceed its authority by
sponsoring environmental conferences. The
negative inference approach argued by

. petitioners is a disfavored interpretative

. tool, especially where, as here the
,1egis1ature includes a broad delegation of
authority to effect the stated legislative.
goals.

Gerdts, 210 A.D.2d at 648-649. (citations omitted).

3. The APA Determination is not Affected by'Error'of Law
. Pursuant to Town of Lysander v. Hafney, 96 N.Y.2d 558
- (2001) » '

Lewis Farm also moves for summary. judgment claiming that the
 APA’S Determination is affected by error of .law because it

: unreasonably restrlcted farm operatlons, contrary to Town of

- Lysander v. Hafner, 96 N.Y.2d 558 (2001) (“Lysander”). See Lewis
'FarmwMemorandum of Law dated August 1, 2008, Point V, é, p. 42.
Id. at 96. .Hewever, this Court dismissed petitionerfe
Agricultﬁre end Markets Law § 305-a cleim as res judicata in its
July 2, 2008 Deeision and.Order; See Lew1s Famlly Farm'v.
Adirondack“Park Agency,‘?OOS,NY'Slip Op: 51348U (Sup. Ct., Essex
Co:, July 2, 2008) . Therefore, the 6nly.remaining qﬁeStion is
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whether any other aspects of Lysander apply to the APA’'s
betermination in the Lewis Farm:matter. They do not.'

. In Lysander, the Court of Appeals considered whether;a local
zoning ordinance regarding installation of mobile homes to house
migrant farm workers was superceded by Agriculture and Markets:
Law § 305- a(l)(a) : The Court of Appeals found that “farm
' operations"<under'Agriculture_and Markets Law § 301(11) included
farm WOrker housing. See Agriculture.and'Markets Law § 301(11);

Lysander, 96 ﬁ.Y; 2d at 562-563. While the literal language of -
.dthatlstatnte did not inciude residential farm worker housing; the
Court determined that.the statute mahes plain that all buildings
:“on-farm” may be conSidered'part of the farm operation under the
.Agrioulture and Markets Law for purposes of local land: use

controls, noting that the Commissioner of Agriculture and Markets

supported that view Id. at 564. Lvsander’s broad'reading of
4“farm operations” in the context of Section 301(11) of
Agriculture_and Markets Law does not provide grounds tonohallenge
the APA’s March 25, 2008 Determination that single family

dwellings are not “*agricultural use structures” under the APA

2 This provision reads: Local governments, when exercising
their powers to enact and administer comprehensive plans and
local laws, ordinances, rules, or regulations, shall exercise
these powers in such a manner as may realize the policy and goals "
set forth in this article, and shall not unreasonably restrict or
regulate farm operations within agricultural districts in
contravention of the purposes of this article unless it can be
shown that the public health or safety is threatened "
Agriculture and Markets Law § 305-a(l) (a).
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Act. See Return and Record Item 1 (Determination 1Y 24, 25, 37-

- 40) . Lysander addresses local regulation of “farm operation,”.

not regulation by other State agencies which may incidentally
affect a non-farming component of a 1argerlfarming operation.

Simply put, the Agriculture and Markets Law does not in any way

‘supercede Agency jﬁrisdiction under the APA Act. See, e.g., Hunt
Brothers, Inc. v. leennon, 81 N.Y.2d 906, 909 (1993). |
Fundamental principles of étatutory construction support
APA’s exercise of regulatdry jurisdiction under thé‘APA Aot. The -
‘preface:to the “Definitions” oection of the Agriculture and
Markets.LaW‘limits its application of the'definitions'to swhen -
uéed in this statute.” §§§'Agricuiture nnd Markéts Law § 301
(emphasis added).‘ By use of this language, the Legislature
expressly limited the definitions in Agriculture and Markets Law
§'30i tolthat.statute. There is no langnagé‘invAgriculture and
Markets Law which applies its definipions to other state
statutes, nor is tnere languago that indioatos that_the j
Agricultnre and Markeﬁs Law supercedes any other state statutes.
In féct? in Lysander the Court of Appeals'fOund‘the Agricultufe
and Markeﬁs Law, § 305-a supercedes oniy.actions of loCai |
governments. Lysancier, 96 N.Y.2d at 561, 563 (noting that
Agriculture'andiMarkefs-Law § 305-a(l) (a) directs that local
governmonts snall not nnreasonably restrict or regulate farm

operations); see also Matter of‘InteréLakes Health Tnc. v. Town
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of Tlconderoga, 13 'A.D. 3d 846 (3d Dep’t 2004) (flndlng that a
local zoning ordinance was superceded by ‘Agriculture and Markets
Law § 305-a(1l)(a)). 1In the same way, the Legislature limited the
deflnltlon sectlon of the APA Act to that Act (Executive Law §
802 “as used in this article...”). . Logic dictates that the
definitiOn section of a particular state statute should be read
to apply only to that statute, unless the statute expressly
states otherw1se Thus, Agrlculture and Markets Law does not
‘Supercede the APA Act. |
'4; Lewis Farm s Motion tor Summary Judgment Against the
APA Based on a Resolution of the Local Government
~ Review Board has no Basis in Fact or Law
Lewis Farm asserts ‘that it is entitled to summary judgment
arguihg’that the Agency failed to consider a recommendation'of
the Adirondack'Local Government Review Board (“Review Board”).
This allegatlon is w1thout merit and is contrary to the ‘record.
The Rev1ew Board was establlshed pursuant to Executlve Law § 863—
a to advise and,assist the APA in carrying out its functions,
'powers and duties in the Adirondack Park.. It is comprised of
twelve members, each of whom is a resident of a county within the
Park. The APA Act directs that the Review Board:
shall.monitor the administration and
enforcement of the Adirondack park land use
and development plan and perlodlcally report
thereon, and make recommendations in regard
thereto, to the governor and the legislature,

~and to the county leglslatlve body of each of
the countles wholly or partly w1th1n the
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park.
>See Executlve Law §.803fa(7)2- On March 4, 2008, the Review Board
passed a resolution stating that,'in-its view, the Agency'sv
‘enforcement‘proceeding against Lewis Farm, “is in conflict with'
the terms of the [Adlrondack Park Land Use and Development] Plan,
_whlch prov1de that agrlcultural use structures are non-
jurlsdlctlonal”;h See Record Item,15 (Adirondack. Park Review
Board Resolution dated.MarCh.4, 2007);‘

Lewis Farm’s claim that the resolution was not considered by
the Agency in its March'25 2008 Determlnatlon is simply wrong.
The Rev1ew Board resolutlon was dlrected to ‘the Governor, - was
submitted by counsel to Lewis Farm at the APA Enforcement_
Committee at 1ts March 13 2008 proceeding,land was'made part of
the record . See Record Item 15 (Adirondack Park Review Board
Resolution dated March 4, 2007). 1In addition, the ExecutiVe
"Director of the Review'Board attended and participated_in.the APA K
administratiue.proceeding concerning Lewis Farm. See Return and
Record item 1 (Minutes of March.13, 2008 proceeding, pages 1.and
5) and (APA Determination, page 2,}ﬂ-13);'and.Item 2 (transcript
of APA Proceeding pages 1,.45—46). | |

Section 803-a clearly provides that-resolutions of‘the '
Review Board are advisory and not binding on the Agency, and does
not give rise to any cause of action. Moreover, the record

tdemonstrates that the Agency considered the Review Board’s‘March
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4, 2008 resolution in making itS'subsequentvDetermination. Thus,
Lewis Farm’s claim based on the Review Board’s resolution is

completely without basis in fact or law.énd should be rejected.

POINT ITT

LEWIS FARM’'S SUBMISSION OF A SECOND RECORD IS
INAPPROPRIATE AND- SHOULD BE STRICKEN

' In support of its motioh.fortsummary judgment Lewis'Farm’s
’counsel attéches.what he characterizes as a'QBatee Stamped |
ver51on of the admlnlstratlve.record o osten51b1y for the
convenlence of the Court. See Afflrmatlon of John Pr1v1tera dated
August 1, 2008 ﬂ 7,»Exh1b1t D. _However, this “copy” of'the
Agehcy record.has not been ceftified by the Agency,‘nof.did
counsel for Lewis Farm provide a copy to cQunsel.for the APA to
review before its reproductien, and a cUrsory'review(hae |
disclosedhat.leaet two errors.?? Because the submitted documents
will become part of the eventual appellate‘record there is a
potentlal for confusion and dupllcatlon . Accordingly, the APA
must object to the submission of Lewis.Farm/s version, which was

neither certified or reviewed by the_Ageney for‘accuraey. See

Patterson Matefials Corporation V. Zagata, 237 A.D. 2d,366, 367
(2d Dep’t 1997); appeal denied, 95 N.Y.2d 754 (2000)

B For example, the Lewis Farm version of ‘the “record” July
20, 2007 Miller affidavit is missing the page denoting Exhibit F,
which was in the certified APA Return and Record, and the
numbering skips from page 188 to page 190. See August 1, 2008
Affidavit of John J. Privitera, Exhibit D. '

36



(determlnatlon should not: be made on a record before Supreme
Court and Appellate Division which is 1ncomp1ete)

If the Agency had been consulted regardlng Lewis Farm’s interest
in providing a Bates—lndexed copy of the APA’'s certified Return'
‘and Record, perhaps‘this problem could heve been‘aVOided.
However, under these circumstances, the APA requests that'the'
second record submitted by Lewis Farm in its motion for summary
judgment be stricken, and.the Court and partiesdrefer to the
APA’'s certified Return and Record<of the APA previouely

submitted.
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CONCLUSION

The Adirondack Park Agency respectfully requests that the

Court grant the APA's motion for summary judgment and deny

summary judgment to Lewis Farm.
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