STATE OF NEW YORK g - |
SUPREME COURT COUNTY OF ESSEX

TOWN OF ESSEX, and JAMES Z. MORGAN, JR., as
Superintendent of Highways of the Town of Essex,

Plaintiffs,  AFFIRMATION -

VS-S Index No. 000047-07

LEWIS FAMILY FARM, INC.,

Defendant.

DAVID L. COOK, ESQ., an attorney being duly licensed to p%actice before the Courts of
the State of New York, pursuant to N.Y.CP.LR. § 2106-(McKinney 2006), her‘ebf affirms
under the penalty of perjury that the following is true.

1. Iam co~coun§e1 for Defendant Lewis Family Farm, Inc. (Lewis Family Farm). Iam

familiar with ﬂtns matter and offer my affirmation in opposition to Plaintiffs’ requést fora
prehmmary 1n3unct10n In addition to thlS Afﬁrmatlon, photographs of Cross Road are attached

| as Exh1bxt A. ThlS afﬁrmatlon is submltted in rehance upon and with the Affidavits of Todd

Deyo, Denms Egglesﬁeld M1chael Pratt and Marco Turco

2. Lew13 Famﬂy Farm owns and operates an orgamc farm (the “Farm”) located in f.he Town

of Essex, County of Essex, State of New York.

3.‘ Portions of the Farm ar;e adfacent to Cross Roa&; ‘aln unpaved publlic highway created

under N.Y. ngh Law § 189. Cross Road is located in the Town, and measures twenty feet

wide, and has five foot shoulders.

4. - For séveral years, Plaintiff Town of Essexl(the “Town ") has spread mine tailings on

Cross Road that contain the mineral Wollastonite. As a result, Wollastonite has leached into ihe

Farm’s soil.
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5. E Wollastonite has éevere}y damaged the Farm’s" 501l ar.ldl crop préduction by tying up
:deslirablel minerals, raising soil pH, and reduciz-zg plant absorption of essential nutrients.
6. A substantial é:mqunt of Wollastonite has leached into the Farm’s Soil, damaging the
Farm and threatening its status as a certified organic farm under the Organic Foods Prodﬁction‘
Act of 1990_, 7U.S.C. §§ 6501-6522 (2000).
7. Due to the damages the Farm sustained from Wollastonite that leached into the Farin’s
soil, Lewis Family Farm asked the Town to stop spreading Wollastonite rich mine tailings on l‘
Cross Road. The Town refﬁsed to do so.

8. Lew1s Famﬂy Farm has converted portions of thé Farm into prétectwé roads (the “Fall‘m.
Roads”) that serve as buffers between Cross Road and the Farm. o
9. Lewis Famﬂy Farm oonstruéted approxrlmately ten mﬂes of Farm Roads ata ‘cost of more
than $1,000,000.

10. - The Farm Roads were built tq exac'tin:g professional standards that qxéeed t.hose used by
d the Town. | o

i 1. Durmg the construcuon of the Farm Roads, the culvert was malﬁtamed a.nd. protected
and in no way was the culvert blocked or disabled. Since then, the Town has not properly
mamtame_d the culver_t. Currently, the culvert is apprommately one-half full of Wollastonite that
has been spread on C‘ros’s Road by the Town. When. allowed to sit in the culVért, Wdllas’gonite
sets up similar to éoncrete. Therefore, any 5lockage of the culvert is the.'diréct resulltl(.)f the.
Towﬁ s use of Wollastomte on Cross Road and its failure to maintain the culvert

12. | The Farm Roaés lie entirely within the pnvate property of Lewis Family Farm, and do

fnot lie within the Cross Road nght—ofuway. a
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13. - Whilethe Farm Rodds run, parallel to Cross 'Roéd, they do not ‘Iie within the Cros.s'Road
right-of-way. The Farm Roads lie entirely within the ‘pri'va'té property of Lewis Family Farm,
some twelve feet fmrﬁ the shoulders of Cross Road.
14.  The Farm Roads do not impede the removal of snow from Cross Road. They are far
enough back from Cfoss Road that there is sevenfeén feef of space on céch_ side of Cross Roa(i
|ifor snow storage.
15.  The elevation of the Farm Roads is generally similar to the other 'pri'vate pfoPerfy o
adjacent to Cross Road. See Exhlblt A. In Exhibit A, photos A—l A-2, A4, A 5, A-6, and A7
show the natural elevations of private property adjacent to Cross Road; whereas Photo A-3
shows the elevation of the Farm Roads. The Elevation of the Farmis Roads is genetally s1m11ar;td
{the elevation of other private property adj acenf to Cross Road. | o
16.  The elevation of the Farm Roads is such that the Farm Roads act as a natural snow fence
for Cross Road. | |
1117. " . Plaintiffs havelmade no showing that the& are unable to remove snow from Cross Road.
18.  Plaintiffs are not entitled to a preliminary injunction because the Farm Roads do ﬁot lie
ﬁiﬂﬁn the Cross Road right-of-way. |
19. The Town is only entitled to exercise rights in'the‘Cro‘ss; _Road right-of-way, not the |
surrounding property. Thompson v. Orange & Rockland Elec. Co., 254 NY 366, 369 (193(});
20.  The boundary of thé Cross Road right-of-way is limited to the actual width of Cross Road
(twenty feef) and it accompanying improvements (five foot shoulders). Schillawski v. New York,
0 N.Y.2d 235, 238 (1961). |

21. . The Farm Roads lie outside the thirty foot wide Cross Road right-of-way.
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22.  Plaintiffs are not éntitlcd toa preliminary injunction because gdﬁtinued use of the Farm
Roads will not cause Plainﬁffs irreparable injury. -

23. The sole injurjr alleged by Plaintiffs is that continued use of the Farm Roads could
prevent the Town from removing snow from CrOss Road, thus creating the possibility thata -
citizen could be denied access to emergency services. Plaintiffs have made no showing théf
there is ihsﬁfﬁcient room to remove snow from Cross Road.

24.  Each side of Cross Road has seventeen feet of space where snow can be stored (five fdpt -
shoulder plus twelve foot buffer éone). Plaintiffs have failed to allege or show that seventeen
feet is insufﬁéient space to store snow.

25.  Plaintiffs are not entitled to preliminary injunction beéause a deﬁial of their request will

has the potential to put Lewis Family Farm out of business.
WHEREFORE, on behalf of Defendant, I request that thé Courtrdeny Plaintiffs request

for a prelinﬁnary injunction.

Dated: February 9, 2007 | . NIXON PEABODY LLP -
B - «4;/ L

. David L. Cook

Attorneys for Lewis Family Farm, Inc.
Clinton Square i S

P.O. Box 31051 B
Rochester, New York 14603-1051
(585) 263-1000
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cause Plaintiffs no injury, whereas a grant of preliminary injunction agamst Lewis Family Farm - -|
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