STATE OF NEW YOR.K b

SUPREMZE COURT E f COUNTY OF ESSEX
TOWN OF ESSEX, atid JAMEQ Z. MOR(}AN JR., as |
Superintendent of nghwa.ys of the T@wn of Essex, - MEMORANDUM OF
| MRS . e .| LAW IN OPPOSITION
| ] | Plaintifis, TO PLAINTIFFS®
N BRI - | ORDER TO SHOW
. ?r ; i > x ;‘ 1 o  CAUSE
L 4 Lo ‘
LEWIS FAMEY FARNL I“_“C Trdex No. 000047-07
i ' ; : 1 C i : . ’ :
: i 1 AR R Defendant.
| % 1 ' -
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Defendant I}ew:ik Famﬁy Farm, Inc (“Lewis Fazmly Fazm”), respectfully subrmts ﬁns
Memomndum of Law m opposmon to the Order to Show Cause filed by Plaintiffe Town of
Essex (the “Town” ‘anci fmnes Z Morgan, . In oppos:ﬁon to the Ordcr to Show Cause, Lewis
, : | i I ‘ . r ' %

FamxlylFaxm rehes on theg Afﬁdawts of Todd Deyo, Dennis Egglesﬁeld Michae! Prait, and

Marco 'I‘urco the Aﬁirﬁmanon of Davui Cook Esq., and thzs Memorandmn of Law.

SUMMARY OF THE CASE

Lewzs Famnly Parm owns and operates an organic farm (ﬂxe “Farm™) located in the Town
of Essex County of Esse:t, Staxe of New York. Portions of the F:mn are adjacent to Cross Road
Yor several years, the ToWn has sPread tine tailings on Cross Road that oontam the mineral

Wollastomte As a fesuit; Wol-lastomte has leached into the Farm s sml. Wollastonite has

severely damaged thc Farm 5 soﬂ and c:rop production by tying up desirable mmerals, raising

soil pHJ and reducmg plaﬁt ahsorpnon of essential nutrients.

bue to th¢ damages the Farm sustamed from Wollastomte that leached into the Farm’s
soil, L&WlS Family F arm asked ﬂxe Town to stop spreadmg Wo!lastomte nch mine tailings on
Cross Road Unformnately, the Town refused to do so. This forced Lewis Family Farm to

: convert portions p.f t_he_;Fa;m mto protec;:twe roads (the “Farm Roads™) that serve as buffers
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ibetwcen Cross Road and the Fanp After nohfymg the Town of its intention to do so, Lew1s

Famiiy Farm bmlt the Fax:m Roads at gm‘ea.’c expense. While the Farm Roads lie entirely within

o
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Cross Road becarr}e a pubhc road pursnant to N.Y. Hrgh, Law § 189 (McKinney 2006)
and is ipcated in ihe Town of Essex, County of Essex, State of New York. (Compl %6.) Cross

Road i 1s twenty feet ‘\mde and has ﬁve foot shoulders, for a combmed road width of thirty feet
P 1!

(Compl 'ﬁ 8) The Tow:n 13 respotnsib1¢ for the mamtenance and upkeep of all roads w1thm its
}nghway system, méludmg Cross Road (Compl. §4.) Pursuant to this responsxbﬂxty, the Town

: removqs snow &om 1ts lnghway system dunng the winter monﬂas In doing so, the Town uses a
l
vanety of SDOW removal mcthods mciudmg snow plows, a ﬁont-end 1oader, a street grader, and

| SNOW fenc:es (Pratt Aff 1[ 10 ) The qun regularly nses these vanous snow removal methods,

and buys and mamtams t}]xe neces,sary aqmpment to do so. (Pratt Aff 111.)

For several years Zthe Town has spread ming tazlmgs on Cross Road that contain the
mmeral Wollastomte (1 e, Calcmm Sﬂqcate} {Turco Aff. 1 6.) . Wollastomte is a mining
byproduct, hasa Iugh pH, and contmns‘calcmm, sodmm, and other elements. (Turco Aff. T 7 )
Because of its prop@r‘ncs, Woilastomtc damages agricultural soil and crop produchon by tying up
des:rable rmnerals, raismg the pH of sozi that it contacts, and reducmg plant absorption of
essentlai nutnents (anco AE 1[ 8.) A substantial amount of Wollastomte has leached into the
Farms Soﬂ damagmg the Fann and threatemng its status as a cemﬁed organic farm under the

()rgamo Foods Productlon Act of 1990 7US8.C. §§ 6501-6522 (2000). (Tuxco Aff. 9 11.)
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sAfter unsuccessﬁﬂly petmonmg the Town to stop sprea(img Woliastomte rich mine

}

] \
taﬁmgq on Cross Road',i Lems Fa:mﬁy Fam*s decided to buﬂd protectwe roads on the Farm.

(TurcoiAff 913, ) Aftar notlfymg the Town or its plan, Lers Famﬂy Farm constructed
approxlmately ten mﬂ% of Fann Roads at a cost of more than $1,000,000. (Turco Aff. §16.)
The Fahn Roads reﬁuce the amount of Wollastomte that leaches into the Faxm s soil by creating
e buﬁ‘e'r bbtween Cmss Rdad and the a;‘able portions of the Farm The Faim Roads were built to
exactmé professmnél stanﬂards that exéeed those used by the Town. (Deyo Aff. 4 8.) Therock

used ini the constmctwn of the Faam Rﬂads was selected in part because it drains excaptxonally

well, thus furthen faml;tiat ng drmnage away from Cross Road. ('I‘urco Aff. 921)

Durmg the qonstmptlon oit‘ the Fazm Roads, the culvert under Cmss Road was maintained

and protected, and m,q ) way was the cplve:’c blacked or dzsabled (Deyo Aff. §.14.) Currentiy,

}ithe culyert is approxunatqu one-half ﬁsﬁl of Wollastonite That has been spread on Cross Road by

|the Tov;m (Deyo Aﬁ‘ ﬁ !8 ) When ali()wed to sit in the cul*vert, Wollastomte sets up similar to

] concrete (Deyo Aﬂ" 1{ 39 ) ’Iherefore any blockage of the culvert is the direct result of the

: Town’si use of Wolibsf % "te on Cross Road and its failure to, mamtam the cu!vert

| Whﬂe the Fann Réads run paraﬁlel to Cross Road, they do not lie within the Cr()ss Road
:nght—of-way (Deyq A . 1] ii 1 D 'i‘he Faxm Roads lie entmaly within the private property of
Lew1s Famlly Fann, some t&elve feet from the shoulders of Cross Road. (Deya Aff §10.) In
order to reduce the amount of Wollastomte leaching into the Faxm ] sml the Farm Roads are
eievated above Cross Ré)ad The plevatmn of the Farm Roads however, is general?y similar to
jthe eEevatxon of other pnvate property ad;acent to Cross Road. (Deyo Aff. § 13.) In fact, the
elevatlon of the Farm Roads is such that they act as a natural snow fence for Cross Road. (Turco

HASEL g 24.1 Thereforg, t};e Farm Roads do not impede snow re:mpval because they are not within
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the Cross Road ngh%—oﬁ-\#ray, znot more elevated than other private property adjacent to Cross

: b
Road, and act as naﬁlral sm@w feqces (Deyo ASE 9 13-14; Turco Aff. 24.)

Plaumﬁ‘s erroneoﬁsly seek prelmunary injunctive rehef agamst Lewis Family Farm on

4 x

the grmmds that the Fafm ‘Roads have blocked the culvert under Cross Road and made it

m:possible to remove snm)v from Cross Road. (Compl. Y 42 61 y) Spemﬁcaily, Plaintiffs want

| |this Coprt to order Lems l]fan:nly Farm to remove the Farm Roads Plaintiffs® request for

.
prelunmary m_}unctm’; rehbf fazls bccausc Plaintiffs have no nght to restrict Lewis Family

Farm 5! use of its. pr(lyperty that hes outs;de the Cross Road nght—of -way, continued use of the
Farm Iioads wﬁl not mjure Plamif;ffs and removal of the Farm Roads would severely damage

Lewis Fanuly Farm,

R , ARGUMENT -
A prehmmaxy m}unctmn 1s a drasuc remedy that ‘pravemts the lmga.nts from taking

actmns thpt they are oﬂlemse legally ;«mﬁtled to take in advance of an adjudication on the

' ments b Ungfomed F zregﬂghters Ass ’ri of Greater N.Y. v. C'n;y of N.Y;49NY. Zd 236, 241

‘: (1992) (emphams remoweé) For t}ns reascm, prehmmary mjunctwe relief is only granted upon a

I, ih""

showmg of Da probablhty of suocws on the merits, (2) the danger of 1mmad1ate and
nreparable njury, apd (3) a balaqce of equ:txes in favor of the requestmg party See, e.g., Aetna
‘1 Hns. C’o . Capasso, 75 N Y.Zd 860 862 {1990). As shown below, a prclmnuary injunction
should not be granted here because Plamttffs are unlikely to succeed on the merits, Plaintiffs are
not in Qanger of suffenng au 1mmedxate and irreparable 1 mjury, and the equities favor Lewis

Fanulyst%nn- BN C
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Lo ELAMTIFFS CA:NNoT snccmn ON THE MERITS BECAUSE THE FARM
| ROADS DO N()’F. LIE WITIﬂN THE CROSS ROAI) RIGHT-OF-WAY

TI‘o obtam mjunctm‘e rehef, Plamtlffs must make a pnma facie showing that Lewis Family

Farm h?s buﬂt the Fann Roads withm the Cross Road nght«of-way A Town is only entitled to
exercxse nghts in the Iamd pver wi'uch 1t holds a nghtmf-way T?zompson V. Orange & Rockland

Elec. Cp 254 N. Y 366 369 (1930) (hmldmg that when a htghway nght-of-way is taken by use,

the ri gh]!ts pursuant tb the nght—of«nway may only be mpﬁsed upon the nght—of-way) The
boundai'y of a Ing’hway nghtwof-way taken pursuant to N.Y. I:{1gh Law. § 189 such as Cross
Roa& 1? lmuted t‘o the wxdth of the road and any accompanymg mlprovements Scfzz!laws]a V.
New Yark INY Zdl 235 .238 (2961) (“Where a road has obtamed its character as a public
h;ghway by user, 1ts wmith is dete;nmne,ﬁ by the width of the xmprovement ”), In re Matter of

Robert Damal 185 A D Zd 500 502 03 (3d Dep’t 1992) (holdmg that the width of a town road

is lnmt@d Fo its actual mdth) Thereforc, as alleged by Plamnffs, the Cross Road nght-ofﬂway is

only thmy feet w1dc (twenty feet of road plus ten fcct of shoulder) The Cross Road zight-of-

: r i
way does not mclude thie Farm Roads because they lie more than twelve feet outside the thirty

foot Crg)ss Road nght«of~way |

Piamnﬁ‘s mlssta :

i
H E

e law when. they claim that the uses pemntted wxﬂm; ahighway
nghtmof—way detemwime 1ts Width In F erguson V. Producers Gas Co., 286 A D. 521 (4th Dep’.t
1955) the court addressed‘ the jssue of whether aland owner is entitled to additional
wmpensatlon whcn a pxe&; of h1s propm'ty which has become a pubhc highway pu:rsuant to
JNy. ngh Law § 189 1s uscd for purposes that do not dzrectly reiate fo the publics’ right of
passage over his procperty The court held that a nght—@f-way taken pursuant to N.Y. High. Law
§189 can only be used “for such nses as appertain dlrectly or mdxrectly to the nght of passage

and tend m some*way tc preserv& or make more easy the exercise of such right.” Id. at 523. The
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court in Ferguson nevor addresseid much less ruled upon what dctetmmes thc width of a
h1g,hway r;ght—of—way NQW York courts have clearly held that the width of a highway right-of-
way takten pursuant to N Y H:gh, Law § 189 is limited to the actual vndth of the road and any

#

accompanymg mprovemonts Schzllawsla INY.2d at 238; In re Danial, 185 A.D.2d at 502-03.

Therefdre Plamtszs cannbt show a hkohhood of success on the ments because they have no
1ntorest]m the F arm fRoads as thcy lie outs1de the Cross Road nght—of-way
11, ANY INH}RY THAT I’LA]NTIFFS COULD SUﬁTAIN AS A RESULT OF LEWIS
~ FAMILY FARM’S USE OF TI-IE FARM ROADS CAN BE ADEQUATELY
QOMPENSATED FOR BY AN AWARD OF MONEY DAMAGES
?rehmmary mjunopve rei:ef is mappmpnate becauso Plamﬁffs cannot show that the
Le\ms Family Farm; s contmued mse of the Farm Roads will cause Plaintiffs u'reparabie injury.
‘_‘ See Aetpa, 75'N. Y 2d at 862 An mjurjz is only meparable when 1t is imminent and caunot be

ado'q_uaf ely compensated for by an awaz;d of money damages See Dhlllon v. HealthNow N.Y.,

Inc., 32 A D.3d 1197 i 1981 (4th Dep t 2006), 39 College Pamt Cm'p v, I}*anspac Capzrai Corp.,
12 A D 3(1 664, 665 (?.d Dep’t 2004) ’I'ho only injury alleged by Plamtlffs is the possibility of a
'l‘ mtlzen bemg demed emengency servaces because the Town is uoable to remove snow from Cross
Road on accolmt of ltho Fatrm Roads However Plamtlffs havo fallod to show, and cannot show
that there is msuﬁicxent room on Cross Road for snow removal Between the shoulders and the
built i in buffer zone left 'by Lew1s Famqy Farm, there are seventoen feet on each side of Cross
Road that can be used for snow storage Plaintiffs have fmlod to ailoge that seventeen feet is
msufﬁclont spaco and cannot show 1rreparable injury, Not only have Plamt:ffs failed to allege
an meparable mury, they have faﬂed tb allege any injury that could not be compensated for by

an awaid of money dam:a,ges _ ';
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ML THE EQUlm«;s' mwoin LEWIS FAMILY FARM

Levvls Faxmly F;arm oonsm'ucted the Farm Roads to prevent the destruction of the Fa:rm s

Isoil by the Woilastomte; nch mme tallmgs that the Town oontmues to spread on Cross Road.
i i : i i

Rérﬁoval of the Farm ! 08 ‘ﬂs would threaten the very exlstenf;e of Lewis Family Farm. Absent

the prot ectlon prowﬂeé by the Fam‘m Roads, the Farm’s orgamc certxﬁcatmn would be in

|
jeopardy. Lewzs ley Farm hzﬁs conlc.%tructed the Farm Roads at a cost in excess of $1,000,000.

The i“wm Roads hazve been cunsﬁructed entirely within the pnvate pmpezty of Lewis Fauuly

' Fanﬁ, lo nm he mﬂn

: .the Cross Road nght«of way, have been constructed o the highest
profess;ox‘aal stansdards, @nd in no; way prevent the Town from remowng SnOw from Cross Road.
A prehmmary mjunchqn requir:tng LﬁWlS Family Farm to remove the Farm Roads has the
potenual to ruin Lems Famﬂy qum

Conversely,.Plamtszs wﬁl not be adversely affected if this Court reﬁlses to grant

m;uncnve relief. Sl;mw réineval on Cmss Road is not adverscly 1mpacted by the Farm Roads

’I‘here 1s a twelve fopt buﬁer between the Farm Roads and the shoulder of Cross Road, ample

and sufﬁc:ent roomz :or §the removal and storage of snow. Even assummg that an abnormal-

amoun’a of snowfa]l made?;t dxfﬁcxﬂt to ;store snow on the twel"ve foot buffer, the Town has

varmus other methods of ncmovmg snow, including a front end loader, which it currently uses on

other 'I‘own roads Slmﬂaﬂy, the elevatzon of the Farm Roads is substantmlly similar to that of
surrouqdmg propert}as tha‘t arc ad;accnt to Cross Road. Othcr Town roads are similar to Cross
Road, and seem to present no dxfﬁculty to the Town when it comes to snow removal. The Town
has no ng,ht to restrict Leﬁfxs Famﬂy Farm s right to use its przvate property lying outside the
Cross Road nght—otlway The T¢ own wﬂl suffer no adchtaonal expense by removing snow from

Cross Road as it 'do¢s ?yegy othex; road;;n the Town.

a
]
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1 s : ! CONCLUSION
H l
F‘or all the foregomg :reasqns Lc;wzs Family Farm respectﬁllly subm:ts that this Court

i

NIXON PEABODY LLP

b Davx L Cook

: Attomeys forLems Famzly Farm, Inc.
Clinton:Square :
i P.O. qu_315051 :

Rochester, New York 14603-1051
(585) 263 ;oeo

BRENNAN & WBII’I‘E LLP

L By:

! | Ioseph R. Brennan

| if Attomeys for Lewis Famzly Farm Inc,
o i 163 Haviland Road

;1 : Queensbury, New York 12804-8702

| : (518) 793-3424

| 3 - ;
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| COUNTY OF ESSEX

TOWN PF ESSEX, ;md JAMES Z MORGAN JR., as
Supennﬁendent of H@hways of the Tovm of Essex,

?

| | Plaintiffs, | AFFIDAVIT OF
| c SERVICE
L Index No. 000047-07
LEWIS FAMILY FARM mc j
IR I Defendaft.
5 "
T

STATE oF NEW Y‘(DRK Y
COUNTYOFMONRO ;: |
MARY ELLEN WELCH bemg duly sworn, deposes and says:
‘ 1. B | am over the age @f elghteen and am employed by Nixon Peahody LLP, the
attome}grs for the Defendant m t}ns actldn, g
‘ 2 - On tlie 9“‘ day of Febmary, 2007,1 personaliy served a copy of Defendant’s
reply papers mcludmg i)ut n.ot ln*mted to the Affirmation of Dawd L Cook, Fsq. and the

Memorpndum of La,‘w b;y }:ransrmmng ﬂae papers via facsmnle transnns sion to:

j DarreII W I—Iarp, Esq ; 1
' 12 Roilmg Brook Drive - g
Chﬁon Park, Naw York 12065 - :
Fax No. (51:%) 37119292 ‘
- ] ;

3 | I recelved a szgnal from the electronic eqmpment of the aitomey served

mdzcahng thai the transrmssmn was corinpleted | - '
; i l coE i ‘l
Sworn ta hefore me t}us o 1
9 day of Februaw, 20@7
L EEA ReE
""""" ' 10305352 1 Pw“?f P“’&'{? ’ é; tate4%f ’Ngggfud:t
| | !i egifgq?'?t? 'Rnosau Cgl@? Ly ;
‘égféiﬁ%’éﬁon Expires; 8/15 1'201‘8— .




