STATE OF NEW YORK SUPREME COURT

APPELLATE DIVISION  THIRD DEPARTMENT
TOWN OF ESSEX and JAMES Z. MORGAN, JR., NOTICE OF MOTION
as Superintendent of Highways of the Town FOR DISMISSAL OF APPEAL
of Essex; ' _ _ ‘ '
. Plaintiffs,  (Essex County
' ' Index No: 000047-07)
against

LEWIS FAMILY FARM, INC.,
©  Defendant.

PLEASE TAKE NOTICE thatf upon the affidavit of Joseph R. Brennan,
sworn to on the 1l6th day df dune, 2008, and:u?on the Notice of Appeal of
the plaintiffs—appellants; Town of Essex éna James %. Morgan, Jr., as
Superintendent of Highways of the Town of Essex, dated the 26th day of
February, 2008, the defendant-respondent; Leﬁis Family Parm, Inc., will
move this Court at a motion term therecf to be héld at the Appellate
Division Courthouse located at the Justice Buil@ing, State Street,
Albany, New York 12224 ét 1:00 p.m. on June 30, 2008, for an order,
pursuant t0l§§ 800.2 and 800.%{a} and (dj of the Rules of Practice of
this Court, dismissing the appeal to this Court of the plaintiffs-
appellants, Town of Essex and James Z. Morgan, Jr., as Superintendent of
Highways of the Town of Essex, said Notice of Appeal being from the
Decision and Judgment of the Supreme Court of Essex County (Hon. Mark L.
Powers, Acting Supreme Court Justice), dated. February 1, 2008, and
ente?ed in the Office of the Essex County Clerk on February 11, 2008,

which granted Judgment after a non-jury trial in favor of the defendant,




Lewis Family Farm, Inc.,'upon the Decision fhat‘the‘farm roads of the
defendant, Lewis Family Farm, Inc., do not obstruct the public highway,
Cross Road, and do not interfere with the drainage or plowing of the
public highway, Cross Road, since more than sixty (60) days have elapsed
from the date of and service of the Notice‘bf Appeal and the ?laintiffs—
appellants, Town of Essex and James Z. Morgan, Jr., as Superintendent of
Highways of the Town of Essex Daniel J. Stranahan, have failed to file
with the Clerk of this Coﬁrﬁ the Reéord on Appeal and Appellants' Bfief
and Appendix as required by §800.9 of the Rules of Practice of this Court

and granting such other and further relief as to the Court may seem just

and proper.

Dated: Queensbury, NY
June 16, 2008 '
| gésefh R. Brennan

BRENNAN & WHITE, LLP
Attorneys for Defendant
Office and P.O. Address

163 Haviland Road .
Queensbury, NY 12804-8702
Tel. No. (518) 793-3424

TO:

Michael J. Novack, Clerk

New York Supreme Court

Appellate Division, Third Department
Box 7288, Capitol Station

Albany, NY 12224

Darrell W. Harp, Esqg.

Attorney for Plaintiffs
12 Rolling Brook Drive
Clifton Park, NY 12065
Tel. No. (518)371-4836




STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION THIRD DEPARTMENT

TOWN OF ESSEX and JAMES Z. MORGAN, JR., AFFIDAVIT IN SUPPORT
as Superintendent of Highways of the Town OF MOTION FOR DISMISSAL
of Essex, OF APPEAL

Plaintiffs,

) (Essex County
against Index No: 000047-07)

LEWIS FAMILY FARM, INC.,
Defendant

STATE OF NEW YORK )
COUNTY OF WARREN ) S8:

JOSEPH R. BRENNAN, being duly sWorn, deposes and says:

1. I am an attorney duly'admitted to practice in the courts of
the State of New York, am a member of the law firm of Brennan & White,
LLP, attorneys for the defendant-respondent, Lewis Family Farm, Inc.,
and I am fully familiar with all facts, circumstances and proceedings
heretofore had herein.

2. On'February 11, 2008, a Decision and Judgment of the Supreme
Court of Essex County  (Hon. Mark L. Powers, Acting Supreme Court
Justice), dated February 1, 2008, was entered in the Essex County
Clerk’s Office, which determined after a non-jury trial that the farm
roads of the defendant, Lewis Family Farm, Inc., did not obstruct the
public highway, Cross Road, and did not interfere with the drainage or
plowing of Cross Road, a copy of which Decision and Judgment is annexed

hereto as Exhibit “A"Y.




3. On or about February 26, 2008, Darryl W. Harp, Esg., attorney
for the plaintiffs~appellants, Town of Essex.and James Z. Morgan, Jr.,
as Sﬁperintendent of Kighﬁays‘of the Town of Essex, served a Notice of
Appeal to the Appeliate Dﬁviéion, Third Department, from the Decision
and Judgment of the Supreme Court of Essex County referred to above, a
copy'of which Notice of Appeal is annexed hereto as Exhibit “B”.

4. More than sixty (60) days have elapsed from the date of
service of the aforementioned Notice of Appeal and the plaintiffs-
appellants, Town of Essex and James Z. Morgan, Jr., as Superintendent of
Highways of the Town of Essex, have not filed witﬁ the Clerk of this
Court or served the Recoxd on‘Appeal and/or Appeliants’ Brief and
Appendix as requixed by §800.9(a) of the Rules of Practice of this
Court.

WHEREFORE, vyour deponent ‘respectfully prays for an Order
dismissing the appeal of the plaintiffs-appellants, Town of Essex and
James 2. Morgan, Jr,, as Superintendent of Highways of the Téwn of
Esseé, for lack of proéecution, together with such other andlfurther

relief as to the Court may seem just and proper.

se R. Brennan

Sworn to before me this 16th
day of June, 2008

Vi

o)

Notary Public

DEBRA WILLIAMS
Notary Public, State of New York
Warren Co. #4972116
Commission Expires Sept. 17, 2010
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LIS ‘BLUMBERG, INC.
.- NYC jep13

. 910% P.C.W.

Exhibit A



-"‘éUPREME R s GOURTY OF ESSEX .

TOWN OF ESSEX and .}AMES Z. MORGAN, JR., a5

' '-SUpermtendent of Highways of the Town of Essex

Plalnt:ffs — _ béCiéiONlJUDGMEN'T

S . Index No, 47-2007 .
-agamsb- L e '  RJI No. 15- 1-2007-0014
g ‘ s ' Hon MarkL Powers
LEW!S FAM!LY FARM INC
L _' Defenda-nt.
B APPEARANCES .
D Héré E$q
Aﬁorhey for Plaintiffs L La T e .
S 7 12 Rolling Biook Dnve S Tt R A
' _Ciiﬁoh P?«li"rk NewYork 12065 N A
o "Brennah &Whtte LLF’ . | o
UL Attorfigys for Deféndant
.. 163 Haviland Road -

L QUeensbury, New Yérk 12804-8702

L

1' .‘;In thlS actson plamtlffs seek a ;udgment decfanng that defendant iacks any ﬂght f° ,
’ .""bunld pnvaté rbadways wﬁhin the hnghway nght of use area andlor smmedlately adjacen’c .
T to Cross Road in a way that ;nterferes wzth the proper mamtenance ahd repalr of the pubhc | f
o ':htghway, dlrectmg defendant to remove ail obstructlons to ‘the drainage cuiverf oh Ct‘tiss

L -..Réad permanen’dy enjo;nmg defendant from bm!ding or mamtammg prwate roadws”iys_ - 3

L ~'.-"wzthzh fhe high\may rlgh’t of uSe area mclud:ng, but nqt hmsted tc the snow reméwal and
B ':.-snow s’tora’génght Of way usé area ahd permanentiy enjommg defendant from bunldmg or e

L ‘;.ma:ntammg prwate roadways adjacent to the htghway;l'!ght of way uSe area that are at & - .

. ".:'-"’--‘:;h:gher el’evation than Cross Rcadf.f; This matter was tr;ed'f before the Court w;thout & Jury. -




...and the Cc)urt makes the fo!lowmg fi ndlngs as requlred by CPLR §4213(b)
e This action cbncems approxrmatety 400 feét of al 46 mlie road known as Cross
Road -an unpaved publlc highway by usein the TOWI‘! of Essex ("Essex") Cross Road is
Gl ed on thé. annual certif‘ ¢atioh of highway mlieége subthitted. to the. New Y@rk State
Deﬁartmeht of Transportat|0n s, bemg 20 féetwnde With 5 feet of shoutders on eaeh side.
| Wlthm thls 400 feet Iength of road ther& is a.24 :nch dlameter cuivert Iylng under Crcss S
- Road Alohgsmie Cmss Road ars dramage dltches Whtch Were cons{ru(:ted ahd mamtéined |

"y Eésex These drtches are abpi‘ox:mately 3 fee‘t W1de and 2 feét deép in 2006

défeﬁdanf coﬁstrﬂcted farm roﬁds parallei to Cross Raad on the ﬁerth and south szdes

P?amflffs con’tenfd that the cohs{rUthon of these férm roads have encroéched u\:)bn '

] 3 the dramagé dttches by havmg stoﬁes therem blocked the dramage culvert at its oﬂ&!et on :-' |

’ __.- : the sbuth slde of Cross Road bkécked the drafnage area whe:"e vuater ﬂowed for mariyf_;.i}'{ .

o yéars thf‘ough the f“ e!d untﬁ lt reached the Webb Royce Swamp, aﬁd has mterfered w:th - |
tﬁe sndw stbfage aﬁd remcwal t:in Crass Road TR B :"{' R o -

" ‘” | B Thé p‘arties sttpulated that the exammétton befo;ré trlai of James Z t\llc:ir'gar‘j~ Jr., .. L

PR would be subm:ﬂed s:nce hé would not be avaa!abie at the time of trial Also submttted was: o

the téstlmony f:‘om the hearmg dn the réquest fc§r a pre!:minary mjurictloh in this matter

The*s‘e tes’cn‘ymg at the hearmg on the prehmlnary mjunctlon were: Ronald Jacksor;

N

"':‘"-"-'"'f._ '_u erv““é‘r’"fl“fﬁ%é?“ n"beiﬁf‘” F ﬂTe"‘Iamtlff"”ﬁdT—dd Deyo a setf‘"p‘r“yéﬂ’ﬁﬁﬁt ”"‘”’

:f_ ha"mit thefarms roads for the deféndant‘ ?';:_ o

At tﬁe trsal plamtiff called as w:fnesses Chad Cooke a Profess;cnal Englneei'

& s =-v-‘~m‘4" oe e oo
e

: ~'"-'\_.'.

: 1The: prehniinaly mjuﬂcﬁon was demed and the Cmirt scheduled an early tnal on ﬂns R
ﬁlatter . o . i




o Ronaid Jackson Super\nsor of Essex and Eugene Benway, an emp!oyee of the Essex . |
Highway Départment Defendant called Barbara Lew;s an OWner of the defendant
busmess . | |

Supér\nsdr Jackson téstif ed at the heanng on the prehrmnary m;unctlcn that the
: .~~__~north s:de of fhé culvert is open bu’c the south end IS no longer vrssb!e because it is
T covered He further testlf‘ ed that im- 2006 ar‘ld prsor years water ﬂowed through the CUIVért
the aréa Mr Jackson sald ﬂ‘nat u;j £6 the !ate 1960‘5 fo eariy 1670's; Snow fence‘s W‘ere
"":‘:"_;plaéed an the aréa m thestion about thlrty to forty feet from the road On cross~ S

i f'exammatson Mr Jackson stateti that wollaé*.tcmte was coverzng the sibne from the farm )

road and that there was a bund up bf woliastomte in the culvert He statéd ‘chere vwas hc :
ﬂébdmg m the area of the cuivert bu’t thére was a buﬂd up of water at the end of the cﬂlver‘{

o *At rio t;mé dur;ng the wmter of 2006*2007 was Crtbss Road cfosed f0r travet

M’r Deyb test%t”ed that he was hn‘ed to impmve the d:‘amage for the far’m to;»ﬁechfy
I _:' thé erosmn problem and the p:‘obiem of woliastomte whlch retards gmwth of plaﬁté géttmg

LA l';':iﬁtg the lowér 1y1ng areas Df the area in questmn With respect tO the culvert Mr Deyo

SR : fa fdithat the mnstruct:on of the farm roads dld not in 'anyway lmpact the dfafnage cf tﬁe .

| BT ::culvert and that the cmvert was twa-thirds fu!l of woilastcnite As to the construct;on of the

B mads he féstuﬁed they were macle of hmestone rock fﬁ“t‘tﬁ"““te s“‘“‘“‘c‘i“?‘tian a é—ﬁf‘cﬁnstructmm“m o
':.".exceeded th’ose reqmréd by the state, and he was aWare of the lOi’;aflOﬁ of the town s

highway éasement Hé stated that crushed rook was théd becaUSe it passes waterfalﬂy

quuck -_ -"bu’f il release the wa’ter af a slower tate to Cause less volatlhfy m stbrm mnbffé

He atsc stated tha‘t the farm roads ate Set back approx;mately 34 35 foet from CroSs Road




': ~and that the farm roads are at a hlgher e!evatson than Cross Road s0 that when the Town
: added miore wo!lasionlte ’to the read the wollastomte would not Fur off mto the fields. Mr
Deyo aiso testsﬁed that New York State Electnc & Gas ilhes Were about three and 4 haif

feet hfgher tharz Cross Road and that 30 mches of COVG!’ over the lmes was required He <
. al‘éo téstrf‘ ed that there is an | 8 mch tile perfﬁrated" arid it goes 'l‘.hl‘OLiQh a manhole Thé
18 zhch pJpe then goes to RedWay Swamp When asked hzs cpzmors what eﬁect a three
mch rasnfa{l wou!d have on the road he md;cated that due to the manner in which Croéé

Road lS cdnstruc’ted the road would fall L L

Ai trza! Chad Cc)oke P E testlf‘ ed with respect to hlS observatroris of the a?e"a ln

‘dispute He found two at‘.ijacent and graveled farm roads parallei to Cross Rcad and 5

) .':':"'3-» Hé determmed that the ﬂls’tahce frbrn the top of the ex:stiﬁg gravei road bahks to the
} ':'emstmg edgé of Cross Raad ‘Varled from snc to iwenty two feet in Wldth and that mgterms
% be hesght ébdve Cross Road tﬁe range was approxnmateiy two feet to snx feet above Cross
Road He also fOund that on the soath szdé thé grave! farm roacf has mfnnged én the
éx:stmg dramage dltch ’chat was ther’e and that whére the culvert would be cm the seuth

S|de the dlstance from the edge of the road to the bottom of the gravei bank was Iess thah

the .dlstance from thé edge of tl‘ie road tb thé gra\rei bahﬁ“éﬁﬁ_d‘\ﬁ“f‘“ i th"““t“ [“’Gé’tlejﬁ“" e

,:‘.:5 .Hé cohctudéd that.ﬁlnce tﬁe south éhd of the cu%vert was burled under grave! and that

L L J.‘:'smce surface drainage has ho where te go pondlng would take place in th|s area H|s

i i_i:lhloﬁ was that beCaUSe of a bathtub type effectthe road ct;uld becx)me lmpassable ahd
the structural mtegnty of the road cou!d bé comprom;sed

- Lig ol




Whén asked about the impact that severe snow ston"ns could have ‘Mr. Cooke
statod that in the area where there is only 4 six foot dlstance from the edge of Cross Road

to the gra‘vei road bank that there is approx;mately Menty-e:ght feet of SNOW storage SO

o that plowmg that half of that lane :nto that area a four-mch snow fall would fill that area

- Healso statad that where the adj jaoent areas are elevated relatlve to Cross Road the pllmg

of h:gh show in a smaller aftea is going to croate snowdnfts across Cross Road.

Upon cross-exammatmn Mr Cooke ad”m;tted that he d|d not examme the farm

: roads olosely enOUQh to defe.rm:ne the type of rock used m the be‘lStI'UCtloh of the roads i

R exact leﬁglh of the C:u!verl and did hot 566 Ay poolmg or evrdahce of poohng of whtaro on-

' 35'::.7'- elther the north or swth s&des of the road He also was not aWat"e of the fact lha’bzn the

o - procé‘.s‘é of plowlng Cross Road the sarface is removed although he- acknowledgeo,thel‘e

, : was Wollas’tomté down lhe embankment in the area of the dltoh an both E;ldes I—ie also did

,not make aﬁy mspecllon of the fan’n road fo determlne whether the volds betwée‘n the

| :dralnage rock are filled w;th sedlmerzt Smce Mr Cooke dld hot ms.pect the southemrhost

S _' of snow betweon the edge of the road and thé edge of the farm Yoad Fle f“"fflT”ad"r‘niﬁ”d“

[ pomt of the éouth farm road he had no knowledge that thé oonstruct:on of that farm road
. ii‘l any way prevented water from ﬂow:ng through that culvert and through the drainage j'.

o rock As to the storage of snow Mr Cooke made no calculahor“l wsth regard to the Volume

: L "-',that on the day he was there m 2007 he did not observe any comprormsé to the structurai

P ; mtegl'lty of Cross Road arid could not determme where the ditch was aotually looated He

S : "-"falso s‘tatéd {ﬁat ﬁ’ the south end of the culvert beoame filled Wl’th sedlment l1: could be

L “:'.’ cléﬁned out by removmg the roadway




Superwsor Jackson was cailed and testtf‘ ed that Cross Road is a dirt road that is

_ topped off by woi!astomte and graded at. least twice a.year to get rid of the ruts. He

- described the whole area asa basm that dralns through the Lew:s Family Farm property

- to-a swamp, then down to Beaver Brook and. ﬁnally fo the river. He added that thereis a

_ culvett un'der Cross Road that conveys the water from the north side to the south side of .
. the road. He steted that there once was a dramage swale but that about eight ten years
._ ago the drea was ploWed and smoothed out 50 that the water went out :nto thé ﬁeld He

. can now see the mle*t ’co the culvert On the north side but can only see a tiny bit of the south |

- ‘ ' ehd of the outve’rt |f no Ieaves are there He could not see into the culvert because |t is

- 1;1:':" 'a drainage dntch shthe south side prlorto the construotton thh respéct to the e‘outl;&s;de

Lo UHE stated there is stlli’ some klnd of dttch there but the rock from the road is agalnst the

o shoulder of the town road reducmg the s:ze of the d:’(ch area Once aga;n he testlﬁed

L ;‘about the enow fences and that to h|s knowtedge there was no prob!em removmg the snow

2 :from Cross Road dunng the subs‘eantlal snow fa!! on Vaiehtme’s Day He also noted that
< the farm roads aré at a higher elevatlon than Cross Road in the area an ques’uon wﬁh the
: fal’m roads belng hlgher by a foot at the ends and about six feet in the mlddle |

Mr Jackson testif ed that he had reCeaved a comp!amt from a woman abou’c the |

;’;’"Et the fa““z‘ﬁr Toed‘e—coutd heve'Oneny reeponse te ahy emergency at her home.g_!:{e e :

S jfstated there Wer‘e other routes to the WOman 8 home and other homes ih that area but it

RN wouid fake fen to twelve m;nutes Iongerto get to the complalmng homeowner's house but

) less tlme to the others

' On cross-exammation Mr Jackson ca!culated an ambu!ance wouid have to traVel

6 .



L '2007 When he ciéaned the dltches he found stones frony the road and twt) tmfhrée.-._ -

about one mlie farther if 1t couid not use Cross Road. He also adm;tted that there are

' areas along Cross Road Where banks are. ad;acent to the lanes of travel and areas where

" tree growth and fohage come almost up to the Ianes of travel There are aiso areas the

s!ope of theé Iand is a feot ora foot and a half above”the surface of Cross Road

Piamtn‘f thén called Eugene BenWay, a heavy equnpmer‘xt operator for the Essex

| 3_' | HIQHWay Deparfment who has operated a plow on Cross Road in the area m questlori
N Mr Benway descnbed the SIze of the plow how the plow dsrected tha snow to the nght
BE ahci how the wmg plow pushes the snow fur‘ihéi" from the road He stated that he plowed R
- g' 3 Cross Rcad durmg the majéf $torm dn Februal‘“y 14 2007 usm*g the piew and the wmg .
SR " pIow When he reached fhe Iéwest po:nt on Cross Rbad |r1 thé area m QUestlon the wmg _‘
g plow hlt stoﬁes fmm ‘the fafm road He also stated a grader was ot u$ed m that §e¢'ﬂ0ﬁ e L
' of Crﬁs§ Road thh réspéc’c (o) the dztches e testxf‘ed thiat they were cleaned m 2666 but

'5'the hlghway supermtendeht did nat mstrur;t the crew to ciean the dttches in thls area m -

o mches 6f wollastonlte He states that now the ditch on the seuth s;de is half fi Iied \mth .‘ "

e "istone lf the cufvert freezés a steam jenny is used to open the plpe Accordsng to Mr a

L "?_Behway, the steém 3enny |s mse‘rted lnto the low end of a plpe but beca‘iuse of the farm' -

"fappr0x|mately tei foot piow to the let ofthe center lme ahd the' wmg inah wouici separately L

R -;-‘-f' L road 8 steam Jenny cou!d not be used on the south end of thlS cuivert He also stated that g N o

~ ten faot sect:ons of pape Weré connected to e stearn jermy T f- S

Upon cross—eXamlnatzon Mr Benway tés’nf ed that e pu‘ts abtaut ﬁVe feet of the{ :

e b operate the wmg plow 216 hawng a Iength of abo'ut 10 et He adtmittet tha’tthe piowmg}{-f e

aréa (‘xmid be harrowed w;th tﬁe plow and wmg mian by movmg ’ﬁhe wing P‘OW If other-'

: 7-_._. .




| | narrow areas on Cross Road, Mr Banway testtﬁed tl‘iat he would pull farther over and not
: brmg the W1ng back He est:mated that in these areas the rcad width was maybe ﬁtteen
feet Mr Benway had no problem plowmg the road when another storm occurred in March
29{)7 ahd hever had o use a front end loader on any occasion On Crcss Road durtng -‘ :
N 2006-2007 | - |
Mr Benway hever obServed any ﬂcod;hg on Croes Road never saw any pool:ng cf |
'water cn the ncrth or south end of the culvert never saw any ercs;on of the banks 01‘ '
surface cf Crcse Road ahd does not know zf the water ﬂowmg through the Culvert lS gcmg .
e t‘l‘srough the rock that ccmprfses the farm road He admltted that tha hrttmg of stohes wnh:'_"
I the wmg plcw did not SloW him down 6 stop hsm, afid alsc Sald the wang dld hot h%t the o
- * tones when the 'plow' was m tha m:ddle of the road Upon further questlonmg ltw Wae "
o revéaleel that at ancther lccatlort Mr Benway totaled a tmck because he sild cff the rlght:.:_':‘ -.j'.-.-_ .1: i
. ¢S|de cf thé road and on a prtor occasmn sltd off Cross Road becauae hewas too far to the.'::f-. a

-‘-:

s 2 Barbara Lew;s a cowowner of Lewss Famlly Farm lnc test:f ed that she tootc..":;.'
" -f-f‘measuremants from tha center of Cross Road to the tce of the farm roads and fcend the ‘
- ?'*dzstanee frcfn the center of Crocs Road tc the toe of the north farrh rcad Was 27 feet andﬂl o
) '.fé'the dlstance frOm the cent’er of CrOSS Road to the toa of the soufh farm road was 21 feet" o

iy “"M ""HlQhWaY“ Supermtentfént-:}ames o Mor‘gan—- :l|='—~at~an— examtnatiohweefere trlal-— BRI

AR ”te?stlf” ed that cross Road has a wollastomte SurfaCB that the dlffereﬁce if elevaticn of. the.j
L . "':"“.the toe of the farm roads to tl‘le centet of Crcss Road is apprommately tWenty-f' \re to'_",.'-‘ o
£ .-twehtyhséven feet He stated that the area of concern lS whare the culvert is lccated Hisj_;




| concern ;s that lf there isa iot of snow, fhe town plow wouid n;)t be able tQ push the snow
'. over the top of thé farm roads When Questloned about ptowmg the roadé he stated that E
_ the reﬁommended speed for plowmg was five to ff fteen rmies per hour dependlng on:Snow
: accumulatlon and a’t that speed the snow usmg ihe WIng plow womd be throwri
. appr@xnmately ten feet off fhie surface of the i'oad He atso testlf ad that there was no '
T dlﬁ‘ cult‘y in removmg’ snow from Cross Road durmga three foot snowﬁali m February 2007 .
o arid He was not aware of any accumulation of icé on Cross Road due to the constrUctlon
;:of the farm rf)ads | | | |

Mr Morgan aESQ statéd tha‘t the sOu’ch énd of the cul\rért that ran under Crc)ss Road 3

'1-': | i cbstructed by stoné frcm the road Howevar he d:d adm;t that he hés not had any;'.'i,'-i“ o

Js :tirff‘ culty WIth fiobdmg or acctfmuiatmn of Watéf at fhe south ehd of thé cuWe:’c fhéﬁiWatE('.-: .

":f: '-'-w:!i ﬂow througﬁ thé cuivert and that ho floodlng on Cross Road has occurred smca ther'.. - .

et 'farm rbads wei‘e constrUctéd

S because dunﬁg e wmtér a Eot ef material on the rbad is lost due, to° piOWlNQ He f‘-‘"thér

. i-.'i-‘" L ."";testzﬂed fha’t dltc:hes along Crosé Road a‘re apprcmrﬁately two feet i depth émd three f'eet f -

With respect to the ma;ﬁtenance of Cross R r*ad , Mr. Mergan testsf‘ed that geﬁeraﬂy-_—, B . |

R _ }m the sprmg th to snx :ﬁches ofwollastom‘te IS ﬁut down on thé road to ﬂl m the iow spdts‘ -';f " _- h

N ;wmle and Have been saﬁ' clent tt) handte the water ruha-off in the dreg eV after thé 1

{

T 'cbnstru(:ﬂﬁh of tﬁe farm reéds Wlth res;nect to tne soutn end"ﬁf‘tﬁ@‘é&l\:ért”lt has stbﬂesf:'—;'

'm lt but he has not done any éxcavatm WOFK to 6pen it up He also stated that any "

s l: 'poténtlal probfém could be corrected by takmg the culvert and p;p;ng it mto {he cafch basm’ ;] ": o

A owned by the defendant

Thé geﬁera! rUIe is that A haghWay created by use is as wzde as the actuai use for. - . |



i 'IDutcher‘ suﬁra)

purposes of pub!ic travel (see Sch:llawsk: v State of Né

Dutchér v Tawn of

o td the rtght of passage and tend ln some way to presewe or make moré easy

i _'of such nght” (Thompéo:w Or‘ange &R

'::‘.(Wheeler V. Buxton lndusfnal Equmé“t o, 292

f'-‘stat’ute alsd e A o?xétt‘uction

+* Road die 16 the cantructt
'" "'unequ“\:ocai fre“rh the w:tnesses that the Culvert on the

i :nferfererice w;th §how piowmg of

v '3"-"'h0r’t\fi of Crbés Road has mtérféréd W|th the dramage c@r pi

w York 9 NY2d 2356 [1961] .

Shandaken 23 AD3d ?’81 [3"‘“ Dept 2005]; Damal V. Town of Delh: S
185 Amzd 500 [3rd Dept 1992]) Inciuded are “such uses as appertain dlrectly or lndlrecﬂy o
the exermse -

ock!and E’lec CO 254 NY. 366, 369[1 9301 see .
._‘.f -.:)'H... T

Hsghway Law §31 9 dhly prohlbzts obstruct;ons “wuthtn the bounds of the haghway .
ADZd 521 [znd Dept 2002]) ThlS";_"' L

"earth stone or other materlal placed in any dltch Or

B '_ ‘lhmally, thé oaurt ﬁdtes that théré was no pfoof of any adVefse |mp*éc€ on @ros
cm of the farrn road nortﬁ of Crcss Road The testlmony was '\

-

north Side w'eis open that there was..‘ i .

i"ho drairiage probie‘rh br péfentlal dramage prob!em i tﬁe narlh sadé and no
sriow rembval Accordmgly, any cia:ms thatthefammad L

owmg of Cross Road has notf‘ - ',..' L

: roven aﬁd must be dlSﬂ‘ilSSEd

The uitlmate tés‘ue 1‘3 whe’cher the constructlén of the sOuth farm road obstructed thé,.:' : "', '

- High
. " hot;érgue:’cﬁaf thére is al "obétru
' "Sbuth farv‘n rbad mteﬁered w;th the d?élnage and snow rémov

k& ha 'qﬁépted

way o m sé?ﬁe way interrered wun tne ngnt of“passagé oh Cre&s% R@éd*—PlalntlffS d9~_
ctson of CI‘GSS Rﬂad but contehd the ccns‘cructmn Qf the S 3

ai from Croés Road and tﬁUS BN

“or hés the potémlal tb affect the rtght of passage ov@r Cross Road

. ‘,’,‘.-. B :..‘

3 : -t .. K
IR VI

proof of an\j"‘.:'::-. . o



’ Plamtrffs contend that the dralnage of Cross Road over the lands of defendant for |
triore than ten years prior to the constructaon of tﬁe farm road has estabhshed in effect '
£ presorrptrve easement over some pertion of defendant’s property
There isriod Ispute thatthe culvert urider Cross Read permrts the drainage of water
- from the notth to pass under Cross Road and is necessery to preserve the pub!rc S nght -
 of psssage over Cross Read Thus the culvert constltutes a pertron of the public hlghway .'

-and may be rnatntamed by Es$ex (ses, Dutoher V. Town of Shandaken supra) The' .

. tfeféndant does r‘aot contest the nght of Essex to. ciea‘n eut the dltch area Or fo remove the-

' -.'-'wollastomte msterlal that has cevered the south end of the culvert z.

The nex’c lssue m thrs matter |s whether the constructron of ‘cﬁe farm road has

v lnterfered wrfh eny Hghits of dralnage of plewi!ig tHias been reoogmzed thatain easemeﬁt s

':.;_fot drainage C)f surfa‘oe wafer may be acqurred by prescnptton (see Ton'e V. Meadef 226

- Aozd 44?[256 E)ept 1996] VrlIageofSchohanev Cooris; 34 A o 2d 701 affd 28 N.w 2d .

"'568 [1 971]) Alth0ugh the testlrnony was unoomroverted thet Cross Road ‘In the area m

RN quesfrbn dramed Onto the fi eids ef the Lew:s Famrly Farm fer mOre than ten years Essex R

: has fallred te estabflsh excluslve possessroh of thie drarnage aree Assummg arguendo- S

' 'Essex did have & prescnptive easement the proof fa;led to show that e cms‘rructleﬁ of -

o the farm roeds hes mterfered wrth that easement the dramage area off Cross Road

2It should be noted that I-hghway Law §147 prowdss under certam con&uons for the (

RS to‘wn supermtendent to eftet updn the Tands adjacent to any hlghway to Gpen an exrshng d1tch of

. dtain'or 1o dig s new ditch or draiti for the draittags of the highivay; chauge to position of a fente. : _.:-_: )
L ot o’ther obs&‘ucueh préventing | the ﬁ'ee flow of water under or through a culveit for the ,
: -protecﬁon GF the highway,; aiid to reriiove any i fence ot- othei' obstmcuon whmh Gatises snow 1o

L dniftin ahd upon such highways and to erect sriow femes or other devices 0 prevent the dnﬁmg -
- of snow m ot upon such hzghways ' : :

TH



: ln oumher* the oroof was that the town mainraioed the:e'_rea io question and t_h_e ’
- plarntrff blocked fhe culvert and dralnage area w:th five truckloads of dirt. Sirrriiarly; in
i Vrllage of Sohohane ciefendant Crushed a tile oondurt and covered rt wzth fill causing the .
" conduit to bt‘eak open on ad;aoent property Here there has been no destruotron of the -
; oulvert and there hias been no mterferenoe wrth tho dramage of Cross Road The proof :
| 'was consrstent that there has been no pondmg or poohng and that there has been no

o interruptron of travel on Cross Road srfroe the farm roads were burlt ln faet the

Supermtendent of Hrghways stated that |f there wiis any concern the rssue comd be e

T resolved by prpmg the oulvert into the defendarits oatoh basm . '
After the south farm road was built, the area experienoed two srgmﬁoant *.snowfalis
- Exoept for one tnstanoe wheh {he wmg plow hit some stone there is no proof that therfarm "
o road lnterfered \Mth p!owirig on CroSs Road iﬁ facf testlmony as to'the. W1dth of ihe road o
C :',’_-'Zr and the wsdth of tho plows teads ’to the conolosron fhat the plow was too far to the rrght aﬁd .
o ** hbt p“osmoned to the teft of the oenter of the road . ' . P |
' | Mr Cooke’s testrrnony oonoernmg storage aroa for sno“w is. of no oonsequence Hrs x .
Yo rtestrmony cons;dered surfaoe area and not voiume Furthermore there was no proof as. .: -
':fto how muoh oompaoted snow could be stored rn ’th;s area As to snow berng throwrr Off-..' |

N - the road the oredrble testrmony was that the show would be thrown ten feet at the speeds 3 -

: the plowz-; Were to be operated

A oonoorn was raised about drtfttng snow blooklng Cross Road in thrs area There'_--' -

" 'f'f'was no oompetent proof that the oonstruotlon of the farm roads wouid exaoerbate aﬁy

o SN "drrftmg oor&ciltlohs beyond that whrch couid be expeoted along any road rn an open area‘ ’ o

Lol _where mhter oondltions ooour




Piamtlffs also raise an ;ssae that the COnstructlon of the farm roads has mterféred

"w1th the mteghfy Of Cross Road. Aithbugh Mr Deyo opmed that Cross Road wouid fail With
'a three mch raint fall, his stnqon was based On the manner in. whlch Cross Road was
nstructed ard not due to aﬁy adverse :mpac’c caused by the construction of the farm L
| roads R | ' L

- Accordmgly, for the fdregomg reasons, ;t s

ORDERED AND ADJ UDGED thatthe deféndaht’s farm rﬁads de nbt obstruct Cfoss._

AL CONS?"?[?U'T‘E ‘rH | f_{g@emj ‘“"T @F THE c@uﬁ" P
\ ﬂ@@“‘ SUALL ENTER THIS ORIGINAL - . .
It AND PROV!E)EAGQPYWITH-_._'_:‘_{.- b

Acttng Supi‘eme Gourt Juéﬁéé_ : R




Exhibit B



STATE OF NEW YORK

SUPREME COURT COUNTY OF ESSEX ~ NOTICE OF
TOWN OF ESSEX | APPEAL
and ‘ o
JAMES Z. MORGAN, Jr., as Superintendent - INDEX # 000047-07
of Highways of the Town of Essex, - R.J.1# 15-1-07-0014
| - Plaintiffs, Date Purchased:
 -Against- B - January 17, 2007
LEWIS FAMILY FARM, INC., '
Defendant.
SIR:

PLEASE TAKE NOTICE that the above named Plaintiffs, Town of Essex and
James Z. Morgan, Jr., as Superintendent of Highways of the Town of Essex, hereby
Appeals to the Appeliate Division of the New York State Supreme Court, Third
Department, from the attached Decision and Judgment of the Honorable Mark L. Powers,
Acting Supreme Court Justice, Supreme Court, Essex County, New York, dated February

1, 2008 and entered in the Office of the County Clerk on Febmary 11, 2008, in the above-
entitled action .

Dated: Clifton Park, New York - BY:  [s/_DARRELL W HARD
. February 26,2008 - - - " DARRELL W. HARP
3 B - Attorney for Petitioner/Plaintiff
12 Rolling Brook Drive

. Clifton Park, New York 12065
- Tel: (518) 371-4836

TO DR o
J oseph R. Brennan Esq
Brennan & White LLP
Attomeys at Law

163 Haviland Road

Queensbury, NY 128(34»8702; |




