UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF NEW YORK

ARTHUR and MARGARET SPIEGEL,

Piaintiffs,
~Against- No. 8:06-CV-203
{TIM/DRH)

. ADIRONDACK PARK AGENCY; MARK

SENGENBERGER, in his official capacity as
Acting Executive Director of the Adirondack Park
Agency; RICHARD LEFEBVRE, in his official
capacity as Executive Director of the Adirondack
Park Agency; and PAUL VAN COTT, in his official
capacity as Enforcement Officer for the Adirondack
Park Agency,

Defendants.

AMENDED COMPLAINT

ARTHUR and MARGARET SPIEGEL, by and through their undersigned

counsel, allege and state as follows as and for their Complaint:
NATURE OF ACTION

1. This action concerns a gnvernmént ageﬁn}f, which through its officials and
emplovees, has selectively and unconstitutionally enforced against Plzintiffs Arthur and
Margaret Spiegel the terms and conditions of Adirondack Park Agency Permit No, 87-23,
which the Agency issued fo a third-party developer in 1988, - The Adiromdack Park
Agency enforcement action against Plaintiffs, which Defendants knowingly and
maliciously delaved commencing until after the Spiegels' proposed residence was

approximately 70% completed, seeks to compel the Spiegels, without a meaningful



opportunity to be heard, to dismantle their proposed residence, lower its height, and move
the entire structure and itz foundation to another area on the Spiegels' property, vet over
the past two decades the Agency has neither monitored compliance with nor enforced the
conditions of Permit No. 87-28 as against any other person or entity, notwithstanding its
acknowledgement of chronic viclations thereof by persons and entities similarly situated
to Plaintiffs.

2. This is an action for declaratory and injunctive relief by Plaintiffs against
the Adirondack Park Agency;, Mark Sengenberger, in his official capacity as Acting
Executive Director; Richard Lefebvre, in his capacity as Executive Director; and Paul
Van Cott, in his official capacity as the APA's Enforcement Officer, seeking a declaraticn
that the APA is not permitted under the Fifth and Fourteenth Amendments to the United
States Constitution, Article I, Section 11 and Article I, Section 6 of the New York State
Constitution, to single out Plaintiffs for allegedly vielating the seventeen year-old permit,
when the Agency has failed to monitor permit compliance over the last two decades and
then failed to initiate an enforcement action sgainst soyvone other than Plaintiffs,
notwithstanding its express notice of similar alleged violations thronghout the subdivision
in. which the Spiegels own their property. With full knowledge of the allegations against
Plaintiffs and of Plaintiffs ongoine construction activities, Defendants essentially laid in
wait for at least six months, thus allowing Plaintiffs essentially to build their home at a
cost of over $300,000.00, before providing Plaintiffs with notice of any potential permit
viclations.

3. Except for the implementation of certain interim profeciive measures

arudgingly authorized by the Agency, the Spiegels' investment in construction -



reasonably made in reliance on the permits granted and approvals obtained fiom the
Town of North Elba and the Fawn Ridge Homecwner's Association Architectural Review
Committes - kas laid dormant since entry of a Cease and Desist Order by the agency on
or about April 12, 2005,

4. The Agency has irationally refused to consider the Spiegels' request fo
modify the anachronistic Permit No. 87-28, and has rejected at least four (4) offers in that
regard, which, if implemented, would resulf in a significant reduction of the structure's
height and substantial vegetative screening. Instead, and without an adjudicatory hearing,
COn July 8, 2005 the Agency entered a final Enforcement Order demanding strict permit
compliance, which would require Plaintiffs to de-construct and rebuild the home that they
constructed in accordance with all required land use and zoning permits. The matter is
now pending with the New York Attorney General, who Is poised to commence a civil
action against Plaintiffs to compel compliance with the Permit. Plaintiffs seek permanent
injunctive relief prohibiting Defendants from further pursuing the unconstitutional
enforcement action against theny, in any fermm. | |

PART

3. Arthur Spiegel is an individual who at all times relevant to this action did
reside at 50 Spitfire Drive, City of Plattsburgh, County of Clinton, State of New York.

6. Margaret Spiegel is an individual who at all times relevant to this action
did reside at 50 Spitfire Drive, City of Plattsburgh, County of Clinton, State of New
York. (Arthur Spiegel and Margaret Spiegel being collectively referred to hetein as

"Plaintiffs")



7. The Adirondack Park Agency (hereafter "APA") is a duly constituted
agency of the State of New York, formed and exiéting pursuant to Article 27 of the New
York Executive Law, with an office and principal place of business at P.O. Box 99,
Route 86, Ray Brook, Essex County, State of New York.

8. Mark Sengenberger was at all times relevant to this action the Acting
Executive Director of the APA, and, en information and belief, is responsible for setting
policy for the APA and has been and is directly Involved in directing the conduct
complained of herein. In all instances involved in this Complaint, Mark Sengenberger
acted under color of state law.

9. Richard Lefebvre iz currently the Executive Director of the APA, and, on
information and belief, is responsible for setting policy for the APA and has been and is
directiy involved in directing the conduct complained of herein. In all instances involved
in this Complaint, Richard Lefebvre acted under color of state law.

10,  Defendant Paul Van @ﬁ {hereafter "Van Cott") is an Enforcement Officer
of the APA, and, on information and belief, is responsible for setting enforcement policy
for the APA and has been and is directly involved in directing the conduct complained of
herein. In all instances involved in this Compleint, Van Coft acted under color of state

law.

JURISDICTION AND VENTE



11.  This action arjses under: (a) The Fifth and Fourteenth Amendments to the
United States Constitution, (B) 42 U.8.C, § 1983, which permitz causes of action for
deprivation of federal rights against officials acting under color of state law; (o) 28
11.5.C. §§ 2201-02, which permit a party to seek, and this Court to grant, "necessary or
proper 1elief based on a declaratory judgment”; (d) 28 U.S.C. § 1331(a}, which grants this
Court original jurisdiction of all civil actions arising "under the Constitution, laws or
treaties of the United States™; and, (e) 28 U.S.C. § 1367, which grants this Court
"supplemental jurisdiction over all other claims that are 0 related to the ¢laims in the
action within such originai jurisdiction that they form part of the same case or
controversy under Article Il of the United States Constitution.”

12, Venue in this District Is proper pursuant to 28 U.S.C. § 1351(b) in that the
named Defendants are located within this District and the Plaintiffs' claims arise in this
District,

FACTUAL BACKGROUND

13, Arthur Spiege! Iz & well-known figure in the New York's North Country,
having served on the Board of Directors of a variety of corporate, municipal and
charitable organizations. Starting with the Rockefeller campaign, Mr, Spiegel has been
active in the New York State Republican Party. He was appointed by Governor George
E. Pataki to the Board of Directors of the Olympic Regional Development Authority,
based in Lake Placid, New York. In 2005, Governor Pataki appointed Mr. Spiegel as a
commissioper on the "Task Force for Health Care in the 21® Centurv.® In 2004, the
North Country Chamber of Commerce named Mr. Spiegel as "Irishman of the Year" - an

honor which recognizes Mr. Spiegel's contribution to community, economic and



charitable causes, and to the overall good of the North County Community., Mr, Spiegel's
political affiliations are well-known in the North Country.

14,  Upon information and belief, Defendant Van Cott is an active participant
in the New York State Democtatic Party, and regularly advocates for and fund raises on
behalf of Democratic candidates for public office.

15. Upon information and belisf, during times rekevant o this Complaint, Van,
Cott was actively lobbying the North Country community to ¢lect Eliot Spitzer as the
next Governor of the State of New York and ic oppose any Republican candidates for
that office.

16.  Upon information and belief, this political tension created a pelitical
animus toward Plaintiffs which manifested ftself in the unconstitutional enforcement
action described hepein.

History of Development at the Subject Property

17. On April 22, 1988, the APA isgued Permit No. §7-28 to an entity named
"Lakewood Properties, Inc.” The Permit authorized the subdivision of 2 264.4-acre
former ski area and Olympic housing complex located in Village of Lake Placid, New
York, into 54, single-family residential lots. A4 frue copy of AFA Permit No. 87-28 is
attached herefo as Exhibit A.

18, Upen information and belief, Lakewcod Properties, Inc., was the original
sponsor of the subdivision in which Plaintiffs' property is located, which would become
known as the "Fawn Ridge Subdivision." The Fawn Ridre Subdivision is governed by
the Fawn Ridge Subdivision Homeowners' Association, which passes upon building and

construction issues by and through its Architectural Review Committee (hereafier the



"ARC"). APA Permit No. 87-28 generally applied to all 54 residential lots in the Fawn
Ridge Subdivision.

19, At all times relevant to this action, Ivan Zdrahal, P.E., was Chalr of the
ARC. Upon information and belief, Mr, Zdrahal was professionally involved in the
development of the application for APA Pernit No, 87-28, having prepared both the base
map and Subdivision map.

20, As pertinent to the Spiegels' property, the Permit authorized a "Class B
Regional Project,” as defined under Section 310 of the N.Y. Executive Law, Tpon
information and belief, land use projscts are classified as "Class B Regional Projects”
when they occur in areas that have already seen significant development or are otherwise
less likely to have the potential for adverse environmental impacts.

21.  The Adirondack Park Land Use and Development Plan is incorporated in
& tmap that classiffes land within the Adirondack Park into six. categories: hamlet,
moderate intensity use, low intensity use, rural use, resource management and industrial
use, The Splegel's property is located in an area classified as moderate intensity use.

22, New York Executive Law § 805.3(d)]1) describes the character of
moderate Intensity use areas as:

.. . those areas where the capability of the natural resources
and the anticipated need for future development indicate
that relarively intense development, primarily residentinl
in character Is possible, desirable and suitable. {emphasis
supplied) .
These areas are primarily located near or adjacent to
harnlets to provide for residential expansion. They are also
iocated along highways or accessible shorelines where

existing development has established the character of the
drca.



23, Upon information and belief, these designations mean that Plaintiff's
property was located in an area of the Adirondack Park that had already been impacted
by development, but that in context, such impacts did not prejudice the u{'erall goal of
protecting the Adirondack Park.

24, The "Findings of Fact" in APA Permit No. 87-28 describe the area in
which Plaintiffs' property is located as follows:

6. Land uses in the vicinity of the project include many
residences and commercial uses associated with Route 85,
a major development corridor/entrance into the Village of
Lake Placid. Major developments incinde Lake Placid
Center for the Arts, Cold Brook and Crestview Shopping
Plazas and Howard Johnson's Restaurant and Motor Lodge.

LR

17. The project site is located with 1000 feef of an
intensely developed commercial strip on Route 86 to the
north and 500 feet west of the Village of Lake Placid and
its densely pepulated center area. It has been used in the
past as a ski center and campground and the treed slopes of
the hillside have been partially cut for a long period of
time. Although the project site presently appears as an
undeveloped hillside, the adjoining W. Alten Jones Ceil
Science Center and residential development of the Village
of Lake Placid kave defermined u developed character
adjacent to and surrounding the project site.  The project
Site is glse in a moderate infensity use qrea adincent to a
hamiet area and therefore, designed as an arex for
growth by fthe Adirondack Park Land Use and
Development Plan map.

Lots 10-15 and 39-41 will likely be readily visible from
Rowie 86, Hillcrest Avenue, commercinl establishments
north of Route 86, Mount Whitney and the east cenfral
portion of Lake Plactd, ol within two miles of the project
site. Lots 39 and 40 are principally or entirely open field.
Dwellings on other lots may zlso be visible from offsite if
their height exceeds that of the tree canopy . . .



25,
permit jsspance in 1988, “Lot 39" which Plaintiffs would acquire, was "principally or
entirely open field" and would be "readily visible" from the swrrounding areas.

26.

Topography, restriction of building height to & maximum of
30 feet, use of warm carth colors on structures, control of
clearance of vegetation, retemtion of front, side amnd
backvard vegetation, and eventual higher growith of
existing trees will aide in screening the visibilify of the
project. {emphasis supplied)

APA Finding of Fact nmumber 17, suprs. establishes that &t the time of

Based upen the Findings of Fact in Permit No. 87-28, the APA rendered

the following Conclusion of Law:

27,

imposed the following conditions, among ofhers, upon activities conducted under APA

1. The project wonld be consistent with the Plan and
compatible with the character description and purposes,
policies and objectives of the land use area invelved since
single family dwellings are primary compatibie Jand uses in
a moderate infensity use area.

Based on the foregoing Findings of Fact and Conclusion of Law, the APA

Permit No. 87-28:

L

5. The Project Sponsor shall notify all prospective lot
purchasers of the conditions of this permit by providing
them with copies of this permit, the sheets of the
subdivision plans showing the appropriate lot and preposed
deed restrictions. The Project Sponsor shall maintain
records that it funished copies of the permit and
subdivision plans to all prospective lot purchasers. The
sponsor shall also provids the pertnit and approved plans fo
the supervising engineer and confractors and insure
compliance with the same.

& & #F

7. Prier to commencement of construction, the sponsor
shall provide the Agency with documentation of, and



receive its written agreement that the following are
acceptable:

a. Final desd restrictions including express
reference io this permit and provision that lot owners will
abide by it. Deed restrictions shall include o 30 foot
building height limitation, measured from the highest
point of the siructure fexcluding fireplace chimney) and
the lowest poini of either existing or finished grade
adjucent fo the structure. (emphasis supplied)

28,  Upon information and bellef, the APA failed to review the proposed deed
restrictions and therefore never issued its “writter_j agreement” to the deed restrictions
placed on canveyances of property in the Fawn Ridge Subdivision, including Plaintiffs.

29,  As to clearing of property in the Fawn Ridge Subdivision, the Permit

imperses the following conditions:

* ¢

15. Development on individusl residential plots shall
comply with the following standards:

# % &

b. For all lots, not more than 5,000 square fest of
existing tree vegetation shall be cleared for the authorized
single-family dwelling and accessory structures. No
cufting shail occur in the Tewn of North Elba setback areas
except for driveway and utilities, and all cutting shall be in
accord with (¢} and (d} below.

¢. For all lots, for a distance of 50 feet downslope

from sach dwelling or acoessory use structurs, for the entire

width of the Jot, no more than 30% of all trees 4 inches or

more at breast height shall be cut. In no event shall &
" clearing for a view be greater than 20 feet wide,

d. In addition to the restrictions described in (b) and

{c) abeve, no more than 50% of all trees 6 inches or more
in diameter at breast height shall be cut on any lot.

10



30. Upon information and belief, these Permit conditions authorized the
clearing, for homebuilding purposes, of as much as 5,000 square feet of vegetation, from
areas outside of the Town of North Elba sethack areas.

31, With respect 1o the height of structures, the Permit provides:

g, No structure shall exceed 30 feet in height.

h. Single family dwellings shall not be constructed
on existing slopes greater than 25% (measured over a 50
foot horizontal distance) and shall comply with Town of
Worth Elba sef back requirements . . .

L Successiomal free growth shall be allowed to
ocour except that limited cuiting may occur fo maintain
existing trails within the designated common or open space
areas as indicated on the map referred to in findings of fact
number 5(a).

j. Dwellings and accessory structures for Lots 39-
41 and 50-54 shall be locared af least 20 feet back from
the abrupt change in slope af the fop of the hill
(emphasis supplied)

32,  The Permit also reserved the APA's right to APA to monitor the Project
Sponsor's compliance with its terms:
19, The Adirondack Park Agency may conduct such onsiie
investigations, examinations, tests and evaluations from
time to time as it deems necessary fo ensure compliance
with the terms and conditions hercof.
20. At the request of the Adirondack Park Agency, the
project sponsor shall report in writing the status of the
project including details of compliance with any terms and
conditions of this permit.
33.  Upon information and belief, except for the instant enforcement action

against Plaintiffs, the APA acver conducted “such onsits investigations, sxaminations,

tests and evaluations . . . to ensume compliance with" APA Permit No, 57-28,

1



Acquisition of Plaintiffs' Property

34,  The Spiegels acquired "Lot 39" in the Fawn Ridge Subdivision fiem
Patricla Jones Edgerton, as Trustee of Nettie Marie Jones Trust, Charlottesville, Virginia,
by deed dated August 2, 1994, recorded in the office of the Essex Connty Clerk on
August 9, 2004, at Book 1067 of Deeds, Page 224, A true c&py of the Spiegely’ deed is
attached hereto as Exhibit B.

35.  As pertinent hergin, the Spiegel's deed from the Nettie Marie Jones Trust

contains the following standard covenants and restrictions:

L

8. Cutting of trees shali be permitted only upon the consent
of the [ARC] and/or its agents, successors and assigns.
Cutting of trees shall only be allowed for the purpose of
providing a cleared area for comstruction in accordance
with the provisions of these covenants, for the purpose of
access and landscaping and for the limited purpese of
providing views or scenic vistas from a residence.

9, Cutting of trees/clearing of vepetation shall only be
permitted within the Development Area as indicated on the
Development Control Plan issued on July 27, 1992 by Ivan,
Zdrahal Associates unless otherwise approved in writing by
the ARC and/or ifs agents, successors or assigns,

10. Al buildings must be erected within the sstback
requirements as indicated on the Subdivision Plan of Fawn.
Ridge filed in the Essex County Clerk's office on August
25, 1988, as Map No. 3877,
11. Neo building or structure shall exceed 35 feet in
helght when measured from the highest point of the
structare (excluding the firepince chimney).
-38,  The sole reference in Plaintiffs deed to APA Permit No. 8§7-28 was in
covenant 20, "[IIn addition to the restrictions contained herein, the party(ies) of the

second part shall be subject to and abide by the terms and conditions in the Adirondack

12



Park Agency Permit No. 87-28, issued to the party of the first part for the Fawn Ridge
Subdivision which permit was recorded in the Essex County Clerk's office on May 4,
1988 in Liber 21 APA at Page 333."

37.  Upon information and belief, Plaintiffs' predecessor in title did not provide
Plaintiffs with a copy of APA Permit 87-28; did not provide Plaintiffs with sheets of the
subdivision plans showing the sppropriate lot and proposed deed restrictions; and did not
provide a copy of APA Permit 87-28 and approved plans te Plaintiffs' supervising
engineer and confractars, all in vielation of Condition 5 of the Permit. Plaintiffs made
the APA aware of these permit violations, and of Plaintiff's lack of actual notice of APA
Permit No. 87-28, yet the Agency continued to press its enforcement case only as against
Plaintiffs.

[ ment of Lot 36

38,  Plaintiffs' property is located in the Town of North Elba, which, upon
information and belief, has a local land use and zoning program that has been reviewed
for consistency with the APA Act and approved by the APA pursvant to N.Y, Execotive
Law §§ 803 ~ 808,

39, In approved jurisdictions such as the Town of North Elba, the APA does
not exercise project-specific permitting jurisdiction over projects such as Plaintiffs’
residential construction. For all such projects, the Town of North Elba is the exclusive
permitting entity, with full and complete authorization fo issue building and zoning

approvals,

13



40,  In or about June 2004, Plaintiffs submitted plans and specifications for the
construction of a single-family residence on Lot 39 to James Morganscn, Building
Inspector for the Town of North Elba,

41.  After some negotiation and discussion, the Building Inspector established
a maximum 34 foot height for the highest point of the proposed residence, consistent with
local zoning and with Plaintiffs' 35-foot deed restriction, _

42.  Since the plans and spaciﬁcatiﬂné revealed that the proposed residence
encroached upon the approved setback lines for the Fawn Ridge Subdivision, the
Building Inspector required the Plaintiffs to obtain a variance from such setbacks from
the Fawn Ridge ARC. The Building Inspector, charged with interpreting and enforcing
the Town of North Elba's zoning and land use controls, did not require Plaintiffs fo
pursue 3 setback variance from the Town of North Elba.

43, At the time Plaintiffs made their request for a setback variance to the
ARC, Ivan Zdrahal was its Chair,

44.  Based upon his review of the "elevation plans and the foundatien plan for
the home that Art Spiegel is proposing to build on Fawn Ridge," Mr. Zdrahal conciuded:

Further, I approve of Mr. Spiegel's request fo build a porch
that will exceed the approved setback Association line, as
well as slightly exceed the Town of North Elba sethack line
on the south side. I approve this because the property is
along a 75 foot right of way that is a utility easement.
Additionally, the closest house on that side is over 100 feet
away and iy across two Reavy free lines, so the home will

not interfere with any foture consfruclion or view,
{(emphasis supplied)

14



45.  Inor about June 2004, the Town of North Elba issued a building permit to
pour the foundation of the Spiege! proposed residence based on the plans approved by #s
Building Inspector.

46.  On or about July 2004, the Town of North Elba inspected the foundation
that had been poured and found it te be consistent with the approved plans and
specifications. Thereafiter, the Town of North Elba issued a second building permit for
the erection of the proposed residence and regularly monitored the progress of
construction thereunder,

47,  Plaintifis procesded to construct their proposed residence in reliance upon
the permits and approvals granted by the Town of North Elba and the Fawn Ridge ARC.
Plaintiffs were not required to obtain any permits ftom the APA to implement the
approved construction plans, Plaintiffs were not requirsd fo notify or otherwise consult
with the APA.

Complai the APA

48.  In or about June 2004, Plaintiffs shared their building plans with Eugene
Byrne, a neighboring Fawn Ridge resident.

49,  Upon information and belief, Mr. Byrne immediately complained to the
APA that the duly approved proposed residence would exceed Condition 15(g) of APA
Permit No. §7-28, which established a 30-foot height limitation.

50. In or about September 2004, Plaintiffs began framing the proposed
residence. At or about that time, Eugene Byme again complaingd to the APA that the
height of Plzintiffs' proposed residence exceeded Condition 15(g) of APA. Permit No, 87-

28, which established a 30-foot height limitation.

15



51,  ‘Without actual or consiructive knowledge of the Byrme's complaint to the
APA, Plaintiffs completed f_ramin,g the proposed residence, Constroction proceeded at all
times in strict accordance with the plans approved by the Town of Notth Elba and the
setback variance granted by the Fawn Ridgs ARC.

52.  Upon information and belief, Plaintiffs' construction activities were clearly
visible fo travelers along Route 86, including those traveling to and fiem the APA
Headquarters, also on Route 86.

53, On or about February 3, 2005, Eugene Byrne, through counsel, again
contacted the APA to refterate his complaint that Plaintiff's proposed residence exceeded
Condition 15(g) of APA Permit No, 87-28, The February 3, 2005 letter, expressed
frustration with the APA's long inaction, including the Agency's failure to inspect the
proposed residence at any fime. The February 3, 2003, letier stated that the APA had
characterized the Byrne's complaint ag “minor.”

54. It was not until February 4, 20035, that Defendant Van Coft confacted
Arthur 'Spiegel by telephone and informed Mr. Spiegel of the Byrne's complaint
regarding the height of the proposed re;sidanca. This was the first notification to Mr.
Spiegel by the APA that 2 complaint had been lodged.

55.  In the February 4, 2005, telephone conversation, Defendant Van Cott
characterized the issues as “minor." At that time, Plaintiffs voluntarily and immediately
halted constructicn.

56.  Asof February 4, 2005, the foundation of the proposed residencs had been
poured, the proposed residence had been framed, the exterior siding had been completely

sheathed and 70% of the roof frnzses had been installed and sheathed, all at a cost to

16



Flaintiffs of approximately $3200,000.00, not inclnding the cost of the land itself and
carrying costs associated therewith,

57, The APA did not inspect construction of the proposed residence until
February 8, 2005 — eight months afier receiving the first complaint — by which time
Plaintiffs had completed the work described abowe, all in conformance with the Town of
North Elba permits. At the time of the APA's site inspection, construction of the
proposed residence was approximately 0% complete, at a cost Iof approximately
$300,000.00.

58. Duwring the inspection, APA staff observed and expressly noted height
violations among other properties in the Fawn Ridge Subdivisien.

Aftempts to Secnre the Unfinished Strycture

59, Onorabout March 2, 2005, Plaintiffs, through counsel, notified Defendant
WVan Coft sbout cerfain construction activities required to enclese the propesed residence
against the elements, On or about March 11, 2005, the APA concuwrred with Plaintiffs'
efforts to secure the structure against the ¢lements,

60. In order to properly secure the structure, Plaintiffs authorized the
extension of certain areas, including the porch, to support the plywood required to
encloge the roof.

61,  Onor about March 18, 2005, Eugene Byme, through counsel, complained
tor the APA that Plaintiffs' interim measures appeared to go beyond merely securing the

structure against the elements,

17



62.  Upon information and belief, the Byrne's March 18, 2005, letter confirmed
an earlier telephone conversation with Defendant Van Coft in which Van Cott énticipated
"a hearing on this matter that will likely take place no earlier than June."

63, Agof March 18, 2005, there was no enforcement action against Plaintiffs
and no hearing had yet been scheduled.

64. On or about March 38, 2005, the APA issued a Cease and Desist Order,
Halting all construction at the Spiegel property, including such construction as was
necesgary to secure the property — and the Spiegels' substantial investment — against the
elements. The Cease and Desist Order remains in effect az of February 2006, vet
Plaintiffs have never had a hearing thereupon. A frue copy of the March 30, 2005, Cease
ard Desist Order iy attached hereto as Exhibit C.

The APA Enforcement Proceeding

65,  On orabout April 15, 20035, the APA, by and through Defendant Van Cott,
issued a Notice of Intent pursvant to 9 N.Y.CRR. Part 581, seeking to suspend the
authorizations provided in APA Permit No. 8728, but only with respect to Plainfiffs'
property. A true copy of the Notice of Intent iy attached heveto as Exhibit D,

66.  Notwithstanding that Plaintiffs' construction had proceeded on the strength
of duly acquired permits and approvals, the Notice of Intent scught a final order (a)
suspending APA Permit No. 87-28, "[u]ntil such time as the Permit Holders have taken
measures to bring their development of the subject property into compliance with the
Permit"; (b) requiting strict compliance with the permit by (i) reducing the height of the
proposed residenss to no more than 30 feet; (i) relocating the proposed residencs to a

location approved by Agency staff that is more than 20 feef back from an undefined

13



"abrupt change of slope"; and (iii} developing and implementing a tree planting and

maintenance plan, for purpose of screening the proposed residence from views from NYS

Route 86 and Lake Placid, when APA Permit No, 87-28 had already characterized Lot 39

as "readiiy visible."

67,

In response to the Notice of Intent, Plaintiffs made a request, pursuant to 2

N.Y.CR.R. § 581-3,1, et seq, to medify the terms of APA Permit No. 87-28, as applied

to Plaintiffs' property.

68.

In support of their request, Plaintiffs made six (6) principal arguments:
Plaintiffs complied with all building and zoning requirements for the
Town of North Elba, the sole permitting anthority, and were granted two
separate permils — ong to pour the foundation and one to build their house,
in addition fo passing several inspections initiated by the Town of North
Elba Building Department;

Plaintiffs were not notified by the Town of North Elba, the Fawn Ridge
Subdivision Homeowners Association Architectural Review Committes,
their building contractors, or the APA that their building plans for which
they sought approval may exceed the 30-feot height limitation set forth in
APA Permit No. §7-28;

The APA, with full knowledge that construction was ongoing, waited
approximately eight (8) months before taking any action in response to the
complaints. During this time, the Spiegels invested a substantial amount
of time, effort and money in the construction of the residence, all in plain

view of APA staff:

19



9.

APA Permit No. 87-28 specifically recognizes that Lot 39 had previcusly
been denuded of tree cover, characterizing same as “principally or entirely
open field," that would be "readily visible" from several lecales.
Therefore, the APA's conclusions regarding adverse visual impacts and
allegations of illegal free cutting were irrational;

Plaintiffs reasonably relied on the 35-foot height restriction in their desd;
The Spiegels' home is not the only home in the Fawn Ridge Subdivision
that has not complied with the height restrictions of APA. Permit No, 87-
28. On that point, Mr. Spiegel informed the APA that at least 12 homes
had already been buili in the Fawn Ridge Subdivision that sxoeeded 30-
feet in height. Mr. Spiegel went so far as to identify a new home, three
properties from Plaintiffs’ in the Fawn Ridge Subdivision that was under
construction at the time, with a beight of nearly 40 feet. The APA took no
action relative to the other properties.

Paragraph 31 of the Notice of Intent states, "Initial investigation by

Agency staff indicates that there may be other homes that have been previously built in

the subdivision exceeding the 30 foot height limit" which establishes the APA's

contemporanequs krowledge of similar alleged violations among similatly sivated

homeowners in Fawn Ridge.

70.

Upon information and belief, at least one other home was built in the

subdivision exceeding the 30 foot height limit while matters were pending between the

Spiegels and the APA, but the APA has not initiated enforcement against that property.

20



71l.  Upon information and belief, the APA has not commenced enforcement
action against any "other homes that may have been previously built in the subdivision
exceeding the 30 ot height limit," although those homes are located in the same
subdivision and are of comparable size and scale to Plaintiffs’ proposed residence.

72.  Since several similarly situated homes in the Fawn Ridge Subdivision
exceed the 30-fot limitation of Condition 15{g} of APA Permit No. 8728, the overall
purpose of the height limitation in mitigating visual impacts has been compromised, yet
Defendants irrationally concluded that enly Plaintiffs' proposed residence should be the
subject of enforcement.

Plaintiffs’ Ofters at Co

73, In a submission made on May 4, 2005 and reiterated on June 27, 2003,
Plaintiffs offered to resolve the enforcement action by reducing the height of their home
and by planting additional vegetation on the property to screen the views of the structure.
In so doing, Plaintiffs noted that theirs would be the Iowest of all homes in Fawn Ridge.

74. In response to Plaintiffs' submission, Defendants irrationally and
arbitrarily rejected anything less than strict compliance with the Agency's understanding
of APA Permit No. 87-2B, a Permit which the Agency had never before monitorsd
compliance with and never before sought to enforce,

73, Plaintiffs' submissions in opposition to the Notice of Intent, included, but
were nof limifed to, several letters of support from members of the North Country
Comraunity, including a letter from Merrill L. Thomas, Inc. (Robert T. Politi, MAI), the
realtor who sold the residential lots in the Fawn Ridge Subdivision. The Politi letter

stated, "when I sold the lots in Fawn Ridge, the original owners ¢learly understood that
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the ridge line overlooking the hamlet would at some Jater date contain large, single
family homes . . . [2]1! of the homes recently buﬂt on the crest of Fawn Ridge are visible
from Route 86 or Hillerest Avenue and its surroundings.”

76.  Upon information and belief, the APA refused to consider these leiters as
part of the enforcement proceeding,

77 On July 8, 2006, the APA entered an Enforcement Order, suspending APA
Permit No. §7-28, but only as applied to Plaintiffs’ property, and calling upon Plaintiffs to
submit revised plans and drawings demonstrating compliance with the Agency's
understanding of the terms of APA Permit No. 87-23,

78. On or about July 27, 20035, Plaintiffs made a third settlement offer, which
further reduced the structure's profile and offered addifional screening techniques.

79.  On October 11, 2005, Piaintiffs contacted the AFA. for permission to
implement certaln interim measures to protect the structure against the oncoming North
Country winter. As part of that proposal, Plaintiffs offered to lower the existing reofline
to & height of 32 feet and then to secure the structure.

80.  On or about October 14, 20605, the APA, which had alresdy issued an
order requiring Plaintiffs to reduce the structure's height, irrationally and maliciously
responded “it should be noted that neither the April 7, 2005 letter, nor this letter,
authorizes any reducticn in the height of the structure. However, the Agency will aliow
your clients to protect the exterior walls and interior floots of the structure with a
waterproof preservative. Beyond these protective measures authorized by the Agency,
the Agency's order suspending work on your client's property until they comply with

Agency Permit 87-28 remaing in offect,”
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81.  Thereafter, on or about November 1, 2005, Plaintiffs made yof another
offer of settlement which would have reduced the height of the proposed residence fo 32
feet and which contained scresming proposals that went far beyond the Permit
requirements.

82.  Upon information and belief, in or about December 2003, and without
responding to Plaintiffs' offer, the APA referred the underlying enforcement case to the
New York State Attorney General's Office for purposes of commencing a civil action
against Plaintiffs seeking, among other things, an Order requiring the Spiegels to
demolish their home and rebuild same in strict compliance with the Agency's

understanding of the terms of APA Permit No. §7-28.

AS AND FOR A FIRST CAUSE OF ACTION

Selective Enforcement

83,  Plaintiffs repeat and reallege each and every allegation set forth in
Paragraphs 1 through 82 with the same force and effect as if set forth in full herein.

84.  Plainfiffs' proposed residence is located in the Fawn Ridge Subdivision,
development of which was authorized by, among other things, APA Permit No. 87-28.
Each of the 54 residential lots in the Fawn Ridge Subdivisien is subject to and must
comply with the terms and conditions of APA Permit No. 87-28.

85.  Plaintiffs duly obtained all required building and zeoning permits from the
Town of North Elba before commencing construction,

86,  Plaintiffs were not required to obtain any permits or approvals from the
APA to construct the proposed residence.

B7.  Inreliance upon the Town of North Elba permits, and between June 2004

and February 2005, Plaintiffs invested owver $300,000.00 into construction, which
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included, but was not limited to, the pouring of & permansut foundation, faming, exterior
sheathing, and the installation of roof trusses, gj'ading,.landscaping and other work,

88.  Upon information and belief, Plaintiffs' property, and the construction
thereupon, was readily apparent to APA staff members who observed such construction
while traveling to and from the APA headquarters in Ray Brook, New York.

89,  Based upon such construction, Plaintiffs acquired a vested right in the
Town of North Elba permits and approvals, which allowed them to construct their
proposed residence,

90.  Upon information and belief, the APA had never before monitored
compliance with APA Permif No. 87-28 nor commenced an enforcement action against
any person or entity for violations thereof

91.  Upon informaticn and belief, the APA fziled to assure that the Fawn
Ridge sponsors complied with the notice and deed restrictions provizions of APA Permit
No. 87-28, and has taken no enforcement action for the sponsor's failure fo do so.

92.  The APA has express knowledge regarding widespread building height
viplations among similarly situated properties within the Fawn Ridge Subdivision, but
has enforced the Permit only as against Plaintiffs.

93,  The APA has express knowledge that neither the Project Sponsor nor
Plaintiffs’ grantor provided the requisite notice of APA Permit No. 87-28, buf has
enforced the Permit only as against Plaintiffs.

94.  Upon information and belief, such sclective treatment was intended by the
APA to inhibit or punish Plaintiffs for exercising the rights to construct that had vested

under the Town of Nerth Elba and Fawn Ridge permits and variances.
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95, Upon information and belief, Defendant Van Cott's political affiliations
and opposition to Mr. Spiegel's political viewpoint caused or contributed to such selective
enforcement.

65,  Upon information and belief, such selective treatment by the APA was
intended to "make an example” of Plaintiffs, based solely on Mr. Spiegel's political point
of view and to deprive Plaintiff's of rights vested under the Town of Noith Elba and
Fawn Ridge ARC permits and approvals,

97.  Upon information and belief, the APA enforcement action, and the APA's
rejection of all of Plaintiffs' reasonable sctflement offers, was completely irrational,
contrary to APA precedent, arbitrary, capricious and resulted from malicious or bad faith
intent to injure Plaintiffs.

98.  Upon information and belief, compliance with APA Permit No, 87-28
would have little environmental benefit since: (a) the Permit acknowledges that Lot 39
will be "readily visible" and (b) the APA has allowed identical viclations among
similarly situated properfies to go unremedied.

99,  Upon informaticn and belief, the Defendants have intentionally and with
malice aforethought treated Plaintiffs differently fom other similarly situated Fawn
Ridge residents and there is no rational basis for the difference in treatment.

100, Defendants' action and threatened action in the Enforcement Proceeding
will interfere with Plaintiffs' property rights by causing them to sbandon their significant
and justified investment in construction.

101, Defendants’ action and threatened action to compel Plaintiffs fo

deconstruct and rebuild their proposed residence, without a hearing or any adjudicaticn
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that the proposed construction is environmentally harmfiil, constitutes a denial of equal
protection under the law, in viclation of the Fifth and Fourteenth Amendments to 1:h.t:r
United States Constitution.

102. Defendants' conduct constitutes action taken under color of law, or state
action, undertaken pursuant to an agency policy, practice or custom of deliberate
indifference to Plaintiffs' rights and which has or will deprive, and is intended te deprive,
Plaintiffs of their right to equal protection secured by the Constitution of the United
States,

AS AND FOR A SECOND CAUSE OF ACTION
Substantive Due Process

103. Plaintiffs repeat and reallege each and every allegation set forth in
Paragraphs 1 through 102 with the same force and effect as if set forth in full herein,

104, Plaintiffs applied for and duly obtained all required land use and zoning
perinits for the Town of North Elba, the only entity with permitting jurizdiction.

105. The Town of North Elba did not require Plaintiffs to cbtain an area
variance from the Town's setback requirements, yet the APA irrationally claims that
Plaintiffs obtained a variance ffom such setbacks.

106. Subsequent to Plaintiffs' acquisition of such permits, the Town of North
Elba conducted a series of inspections in which it made no objestion fo any aspect of
Plaintiffs' proposed residence.

107, At the request of the Town Building Inspector, Plaintiffs scught and duly
obtained & variance from the Fawn Ridge Subdivision Homeowners' Association
Architectural Review Committes, authorizing a departure from the Subdivision setback

restrictions on the approved Subdivision map.
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"108. Plaintiffs obtained the Subdivision setback variance fom Ivan Zdrabal,
who, upon information and belief, was directly involved in negetiating the terms and
conditions of APA Permit No. 87-28. In granting a variance from the Subdivision
setback restrictions, Mr. Zdrahal raised no concern regarding compliance with APA
Permit No. §7-23.

109.  Plaintiffs acquired all relevant and appropriate permits and approvals, and
in reasonable reliance thereupon, begaﬁ constructing their proposed residence in June
2004,

110. Upon information and belief, the APA was made aware of Plaintiffs'
alleged violations of APA Permit Mo, 87-28, in or sbout Jume 2004, and again in
September 2004, vet tock no action in respense te these citizen complaints. Upon
information and belief, the APA was aware that during that time Plainfiffs had
significantly invested in and was constructing the proposed residence.

111. The July 8, 2005, Enforcement Order, which suspends APA Permit No.
87-28, but only as applied to Plaintiffs' property, arbitrarily and irrationally deprives
Plaintiffs of their constitutionally protected property interest in developing their real
property pursuant to the Town of North Elba permits,

112, Upon imformation and belief, the APA has irvationally and without basis
concluded that Plaintiffs' property, which APA Permit No, 87-28 characterizes
"principally or entirely open fizld" contained a successional growth forest,

113. In se concluding, the APA made no finding that Plaintiffs had cleared in
excess of 5,000 5q. ft. of trees, or that Plaintiffs had cleared frees within the Fawn Ridge

setback ares.
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114.  Upon information and belief, the APA has arbitrarily and mrationally
concluded that the proposed residence will create significant adverse visual impacts,
when APA Permit No. 87-28 specifically acknowledges that wvisual impacts from
construction on Lot 3% were unavoidable and in the context of the developed area were
avceptable,

115,  Upon information and belief, APA. staff manufactured the alleged height
violation by intentionally misconstruing the applicable methodology for measuring a
building’s height.

116. Upon information and belief, the phrase "abrupt change in slope” is vague,
ambiguous and unenforceable, yet Defendants have defined that term to mean less than
15% slope by intentionally misconstruing the Permit's terms.

117.  Upon information and belief, there is no legitimate reason for the APA's
decision, which is in all respects arbitrary, irraticnai and contrary to lawful procedure.

118, Defendants' actions herein, by virtue of their iraticnality, lack of factual
or legal basis, and irpermissible motivation to punish Plaintiff for his political views and
for exercising rights under the Town of North Elba permits, constitutes a denial of
Substantive Due Process, in violation of the Fifth and Fourteenth Amendments to the
United States Constitution.

119. Defendants' action and threatensd action fo compel Plaintiffs to
deconstruct and rebuild their propesed residence, without a hearing or any adjudication
that the proposed construction is environmentally harmful, constitutes a denial of
Substantive Due Process, in viclation of the Fifth and Fourteenth Amendment to the

United States Constifution.
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120. Defendants' conduct constitutes action taken under color of law, or state
action, undertaken pursuant to an agency policy, practice or custom of deliberate |
indifference to Plaintiffs' rights and which has or will deprive, and is intended fo deprive,
Plaintiffs of their right to equal protection secured by the Constitution of the United
States.

AS AND FO 1 CATSE OF ACTION
Procedural Due Process

121, Plaintiffs repeat and reallege each and every allegation set forth in
Paragraphs | through 120 with the same force and effect ag if set forth in full herein.

122, As a result of their acquisition of all appropriate permits and approvals
from the Town of North Elba, and the significant construction that occurred in reliance
thereupon, Plaintiffs acquired & wested right to iraplemnent the approved pians and
specifications.

123. Plaintiffs have a protectabls property and liberty interest in being able fo
construct the propesed residence in the manner that has been approved and fo reside
therein,

124, Defendants' action and threatened action in the Enforcement Proceeding
will inferfere with Plaintiffs' vested rights and deprive them of their property by causing
them to abandon thefr significant and justified investment in construction.

125. Defendants' action and threatened action in continuing the Cease and
Desist Order indefinitely without proper notice and 4 meaningful opportunity to be heard,
has and will continue to interfere with Plaintiffs’ property rights by causing the continued

deterioration of the structure, which is open to the elements.
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126. Defendants' action and threstensd action fo compel Plaintiffs o
deconstruct and rebnild their proposed residence, without proper notice or 2 meaningful
opportunity to be heard, or any adjudication that the proposed construction is
environmentally harmful, constitutes deprivation of property without -:Iur:fr process of law,
in violation of the Fifth and Fourteenth Amendment to the United States Constitution.

127. Defendants' conduct constitutes action taken under color of law, or state
action, undertaken pursuamt to an agency policy, practice or custom of deliberate
indifference to Plaintiffs’ rights and which has or will deprive, and is intended to deprive,
Plaintiffs of their right to due process secured by the Constitution of the United States.

128, Defendants' unlawful conduct has inflicted, and threatens to continue to
inflict, immediate, rreparable harm on Plaintiffs, to cavse substantial economic injury to
the Plaintiffs, and to deprive them of their rights under the Fifth and Fourteenth
Amendments. Plaintiffs have no adequate remedy at law,

AR AND FOR A FIRST SUPPLEMENTAL CAUSE OF ACTION
ial of Equ ! Yelective Enforcement

129. Phintiffs repeat and reallege each and every allegation set forth in
Paragraphs 1 through 128 as if set forth in full herein.

130.  Article I, Section 11 of the New York State Constitution provides, in
pertinent pact, "No person shall be denied equal protection of the laws of this state or any
subdivision thereof.”

131. Phintiffs, compared with other similardy situated homeowners, wers
subjected to selective enforcement by Defendants.

132. Defendants' selective enforcement against Plaintiffs was motivated by

malicious and bad faith intent to injure Plaintiffs in thelr exercize of rights that had vested
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vnder the Town of Notth Elba permits. Defendants’ action and threatened action in
singling out Plainfiffs for disparate, adverse treatment that has not been shown to
similarly situated homeowners constitutes a denial of Plaintiffs’ rights to equal proteciion
under the New Yerk State Constitution.

133. Defendants' conduct constifutes action taken under color of law, or state
action, undertaken pursuant to an agency policy, practice or custom of deliberate
indifference to Plaintiffs' rights and which has or will deprive, and is infended to deprive,
Plaintiffs of thelr right to equal protection secured by the Constitution ofthe State of New
York.

134, Defendants' unlawiil conduct has inflicted, and threatens fo continue fo
inflict immediate, irreparable harm on Plaintiffs, to cause substantial economic injury to
the Plaintiffs, and to deprive them of Ithair rights under Article I, Section 11. Plainfiffs
have no adequate remedy at law,

AS AND FOR A SECO MENTAL CAUSE OF ACTTON
Procedurzl Due Process

135, Plaintiffs repeat and reallege each and every allegation set forth in
Paragraphs 1 through 134 as if' set forth in full herein.

136.  Article I, Section 6 of the New York State Constitution provides, in
pertinent part, "No person shall be deprived of life, liberty or propetty without due
process of law.™

137, Upon information and belief, the requirements of procedural due process
mandate that the APA provide Plaintiffs with notice of the claims against them, an
opportunity to be heard at a meaningfu] time and in a meaningful manner, and a written

disposition of the charges against them.
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138. The APA has issued & final Enfircemnent Order, whick seeks to compel
Plaintiffs to abandon their $300,000.00 investment in construction that occurred
consigtent with all applicable permits and approvais.

139. The APA has issued a Cease and Desist Order, which has been in place
since April 2005, yet Plaintiffs have had no hearing thersupon.

140, At the meeting which constituted the only hearing in this matier, Plaintiffs
were not entitled to discovery, could not cross examine withesses, and no avidentiary or
procedural safeguards were put in place.

141, Upon information and belief the final Enforcement Order was
impermissibly inconsistent with the recommendations of the APA's Enforcement
Committee.

142. Defendants’ action and threatened action to compel Plaintiffs fo
deconstruct and rebuild their home, without hearing or any adjudication, constitutes
deprivation of property without due process of law, in violation of Article I, Section 6 of
the New York State Constitution.

143. Defendants' conduct constitutes action faken uoder color of law, or state
action, undertaken pursuant to an agency policy, practice or custom of deliberate
indifference to Plaintiffs’ rights and which has or will deprive, and is intended to ﬂepriva,
Plaintiffs of their right to due process secured by the Censtitution of the State of New
York.

144, Defendants' unlawful conduct has inflicted, and threatens to continue fo

inflict, immediate, irreparable harm on Plaintiffs, to cavse substantial economic injury fo
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the Plaintiffs and to deprive them of their rights under Article [, Section 6. Plaintiffs have

no adequate remedy at law.
AS AND FOR A THIRD SUPPLEMENTAT CAUSE OF ACTION

Estoppel
145, Plaintiffs repeat and reallege each and every allegation set forth in

Paragraphs 1 through 144 asif set forth in fll herein.

146, Defendants were expressly made aware of Plaintiffs' building and
construction plans in or about June 2004, when Plaintiffs' construction was at its nascent
stage.

147. Defendants knowingly and intentionally failed to act upon complaints it
received regarding the construction of the Spiegels' proposed residence from June 2004
until Febrﬁat}f 2005,

14§.  During the time pericd that Defendants were knowingly and intenfionally
ignoring the complaints against Plaintiffs, Dafendgnts were gware that construction was
ongoing,

149,  Netwithstanding Defendants' possession of complaints specific to the
height of Plainfiffs' proposed residence, and notwithstanding Defendants’ actual
kﬁowledga that construction was ongoing, Defendants intentionally and malicicusly took
no action to enforce APA Permit No, 87-28, until February 4, 2005,

150. Plaintiffs reasonably relied upon their lack of knowledge of any such
complaint and/or alleged violation of APA Permit No. §7-28 to continue constructing the

proposed residence between June 2004 and February 2005,
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151, Defendants’ actions In intentionally delaying notification to Plaintiffs
“where the Defendants had a duty to act, gives rise to an estoppel which bars the APA
from asserting any right to enforce ARPA Permit No. 87-28,

152, Defendants have acquiesced In chronic vielations of APA Permit 87-28
since its inception in 1988, and have taken no enfercement action thereupon against
anyohe other than Plaintiffs.

153. Asaresult of the foregoing, Defendants are estopped from enforcing APA
Permit No, 87-28 against Plaintiffs.

FRAYER FOR RELIEF

WHEREFORE, Plintiffs respectfully request that the Court enter judgment in
favor of Plaintiffs and against Defendants, granting the following relief:

(a) A declaratory judgment that Defendants' action and threatened action to
compel Plaintiffs to deconstruct and rebuild their home, without hearing or adjudieation,
iz a deprivation of the Plaintiffs' property and liberty without due process of law, in
violation of the Fifth and Feurteenth Amendments to the United States Constitution and
Article I, Section 11 of the New York State Constitution,

(b} A declaratory judgment that Defendants' action gmd threatened action. to
compel Plaintiffs to deconstruct and rebuild their home for alleged violations of APA
Permit No. 87-28, when the Agency has acquiesced in similar alleged violations by
similarly sitvated properties in the Fawn Ridge Subdivision is a deprivation of the
Plaintiffs' right to equal protection under law, in viclation of the Fifth and Fourteenth
Amendments of the United States Constitution and Article I, Section 6 of the New York

State Constitution;
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fc) A permanent injunction prchibiting Defendants, and their agents,

representatives, successors, and those acting in concem with them, from compelling or

threatening to compel the Plaintiffs to deconstruct and rebuild their home;

(d} Reimbursement of reasonable attorney's fees from the APA, and such other

cOBts as are recoverable pursuaﬁttc: 42 U.5.C, 58 1985 and 1988; and

() An award of such other relicf as to the Court seems just and proper.

Dated: May 3, 2006
Albany, New York
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primary road bridge across colg Broo

bricge ioad Limit be pogteg at K15 or 15 tong,
profect spoansor propones to Uparzde tha bridgs
way brldge with s driving surzace =o TE, wilde and H2G or
0 ton load, but no detalled Plans have been submitted,
Tha guids railings &nd theip BUpport plers appear to ba

4
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structuraily imadequate. Since most echool bucaz and
construckisn equipnent waigh nore than 15,000 DoundE, the
propoted bridga weignt 1iplk (H2D) will restrick BEresy Lo
®Ars and awall tiugks.

Btumps and uncaloulated excoss excavated Batexial ape

to ke disposed, covared and sepdad in the abandoned grxvel
Fit shown oh Sheskt 1 of Kap B, Ne on-vlto extraccion im
Proposed.,

"3 toxic chemicalz or pasticides arg Fimposed o ba uced,

About 12,17+ acras of CORBON GREN space iz Proposad,
conaloting of old zkf tralls on the proparty, By letter
dated Margh 1, 1358, the epomscr has Tequested a "no
acticn®™ detarninatisg from the Hew York State Department
Rf Law Ponzerning the comnon lands. '

The storm drajnage oysten will conaist or 12, 15, =nd ig
inch dianeter helleally sorrugated metal pipe, catoh
baszins/manholes, and twe FEorm water detenktion and
miltakion areas. Gleimase dipcharge of 2ost of the Etarm
watar will be £o stops aprema located im wooded areas
imzedlataly upgradient of wetlands angd wooded uplands, ag
shown on Shecks 6-33 an2 1% ef Msp B. There is one sutlat
£o & drainage chapmel wect el Lot 23, Temporary &rosicn
contral during conskrzotion Will ke by site-logated
baykale dikes as showns on the &torm d:nina?n Blane. All
dist:i'bed Foils are ta be restored by graq ; Beading ang
mulching,

Site preparation ang infrastroucture consiruckion is
eapectod to take sevan months beyinning in Appil 1340,
Cenestiuction of residencas i axpected to bogin in 1549,
wikh constructiom of 11 g 1* rezidencas per year,

The predent sponsor projects that: a) the housza will be
cccupied by about 25% ear-round residents xnd 75% gecond
itcme; B) the yaa.r-mng razidents will total &o Panpls,
including 39 kchool agqed childran: ¢} tha StAronal
rauldente wit]l total izg pasple Ak d) bhe tobal paak
setimated RGCURancy of the subdivialon is 718 pecmla.
Aguncy staff has not done ap indepandant analysia.
Hovwever, raview of mite infrastyucturs la rredicated ow
full capacity o any glven day,

Tha public wabar wUpply will ba provided sxtoraicn af

the Tewn of Horth Blbn Water District 1 wh ¢h han 3 denign
capenity of S50 gpm or 936, 000 ap?, and after constouctian

R
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of the project, will have Ah A¥cosw capacity of 1sg ™.
Datailm of construction are shown on Map B, .-.tﬁ
Sipply will =ap ipto an wxiating 8 incp dlamwter Town
watnr main loasted neay tha Routhwestern cornar ag Lot 4,
A new £,155 Fr, af & {non Alepeter watar malp will ba
iooped to conmect Back dints the exinkting wakesr zain via an
BATEDENE to be Gacursd acrosg the W, a1 Jones Call
Beience Centar, Inc, prsperty adlcining the sibm. There
Will bw seven rira fydranta and 12 Falte valves and curb
atops installed at eash low,

o] The public Bevags system will he provided by expansion af
Ehe Town of Korth Blba Whitefacza Inn Sewer District
Extenslen which has a design capacity of 535,006 gallana
FOr day snd after coneEtructicn of the project, will hawva
&n sxoexs capacity of 564,480 gallons Per day. bPetails af
conetrvction sre shown on Map B, The 2.5 =illion
gallens per gay Renlcipal sewage Ereatment plant foc tha
BEWer digtrict is Furrently operating at about one-halr ar
its mapaclty and is cperated efficlently. 4he garitary
BEWBET Eystem will COhveY oewhge from Lobg 19-23 32«37
4i=44 46-67 by gravity through E,458 ft. of B inch
iamatar manitary kawer with 15 Ktitholes toc punp statlon 3
lorntes batween Lotz 32 And 24, The pump station COnYay A
Lthe sewage through a 4 Inch Ziancter farce #ain to Manhole
Ho. O Jocataed between Loks 15 & 17, The =ewage will than
Flow by gravity to Pusp Etation 1 located aheut 200 fr.
gouth af the Iroqucis Lans eul-da-gnc, The SewWans from
the remaining lats Flows by gravity through an gn diagetar
EEVEr directly to PURp statjon 1. This Pump station will
fonnect to existling Town mewer district facllitips,

B} Tha project is FEABOMABLY expectad to geperate 29 Eonm of
8alid waate per voar, Individusl Ist owners wlll bm
responsible for delivery to tha Norer Elba le2r2fill andsor
% eounty transfar atatlaon,

9} The protect will be provided with up to 42n k¥ peak
®mlectric gerviece by bhe rake Placid village Elsptrie
Department. A 1583 reconstruction of the Bricary survice
line an Wagt Valley Reoad, ingluding ap additional 13,2 xvw
line, will provida adequate servies, The elactrical

fear pump statlion I.  The pew alectric dlstributlon ina

will he uhderground. Cable, TV and teiephone Iipes wipl
: be inatalied simultanecusly with the undarground eleckrlc
i condult. '

r} The water, zewar, drainege, road ang electric gtilley

L]
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. #)  The project sponspr EXPECTE a) lotz to cops $50,000 each

EYStems are to he buile by the davaloper and dedizated te
the propar municlpal autherity for malatenance. Sita
Preparation and construction costs, with a 10%
centingency, iz estimated by the PFrojeck sponsor ak 1)
F996,600. Agoncy ataff naa not made jndependent ’
amsegsmant, ' ¥.

with no tax abatezape propoied: b) Infrastructurs
censtruction e provide ioks for an estinated 75 workers;:
¢} hoee construction to provide 10 to 50 joka ang 4y
dvgraga home assedsment of approwimaktaly £3,000, Agangy
SEaff har nut kadw independent ASSesSDent.

t) ¥o plans have becn made ot thiz time to davelap tha E
balarce of the propecty. ;

Ul All infrastructucs will ba pvned oparated and maintalnsd
h;: Lakewoad Proparties untll dedicated to and acespted by
the appropriate municipal authority after ConsbrucEian ia

sodpleted,

¥} The sponsor intends %o iopoge 30 desd reptrictions for the
deve) oprent oo tach 1ot inciuding requirlng reaidences at

lea 39 Mo . T LI R
allowing only mingle" FaRLirame gs, peeh ﬁing faxthaz
sutdivision, imposing Yimits

on free cutting, uhderground
Utilities and cthar previaicns & gtated in the deocgment
dated Pobruary 1, 1588 &pd recelved March # 198% by tha

Ageney.

Land uses in the vielpity gof the prolect inclode wARY
roaldences and comgercial eegs Assoolated with' Routa BE&, the
majer drvelopnent corridar/entrance into the ¥illage of Lakg
Filavid., Major developmente lpclode Lake Flacld Canter for
tha Arta, feold Erook ang Crest: View shopping Plagss apd Howard
Jehngons Reataurant and Hotor Lodge,

The Eppneacr consulted with variows municipal officlals
soncerning projeck design, adequacy of servicesz, and ability
of govarnment to acrapt maintenanca ragpensibilitics,
lrttarz of suppork wers recuived Irop the Village of Lake

Supacintendent, the Town of Norkn Elbs Highway Guparintendant,
the Laka Flacid Pirs thia?, tha Lake Flacid renrra)l Echool
Buperintandont, the Piacid Meworial Ecapital Prealdant, amd
the Hew York Stabe Folics. Concerns wars AXpLazEgd a= bo thae
need to study traffic on Routs B by tha New York Etate
Polios, rafflc on tha bridge by the Town Highway Dapartaant

T
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and the awed far final slectria Flea by the Lakw Ploctd
Eierctyic Department.

In a lettar dated JATUALY 6, 19BA, the Depaxtmant of
EBrwilroriental Congurvaticn adtvinad that the DaWAZE myatem
Flans Are tachalcally complets, Lat Prior to dEproval, a
resclution by +he Town of ¥orth Blba Town Board Aapproving the
extension of the Whitefacw Inn Sawer Diutrpict is NECHEIAEY .
The Nav York State Department of Health is reviewing the watur
and subdivizion plana, and hasz redvised bhe igency that

apprewval.

Thirty-tie adioining BEISpOItY owners, loesnl qovarnment
officluls and the Environmental ¥otice Bullatin werg provided

with notice of the prajeck. Che citiren visitee the Agency ta

review plans and one citizan valled with a question, but pno
concarns or objackions have been steted to gata, Tha Agency
hald a public hearing on a simllar 4% lot subdlvieien {Projoce
T8-353) on the wane project gire en July 31, 1980 snd no
Public gahotrne wore Eaised. Thres lethera were recelved

At that tlne concerning tha pﬂuarz and secondary roads to
arve tha proiect: thosw CInterns have been AddrEREad §in the
new applicakicn.

Tha prolect gita containg abowe 4,000 £4., of ghorelinas sp Laka
Placid omtlet, aien called Cold Brook. This weter body is
navigable by cance, irhablited py trouk, contains wetlanda and
assnclabed flood plaine, fs high in water quality and few in
turbldity, receives drairagye Irom tho oite and ia preaently
undeveloped eucvept fop twe preexlsting bridges providing
accezs bta the sike, Lobs 1 ang z will have frontage op Laka
Placid putlet, Buiiding setbackn, contrel of sita dralnage,
trosion control, adwguately dezlgned and zaintaiped drainage
Btructures and maintepance of existing vagetakion along the
thoreline are neaded to pratect the shoreline and wakar

alivy and azeociatud wildllfe, scanicg, racYeational and
locd plain values,

There are four wetlang apess “n The property, But the
boundaries are not completely shown on the gubdivizsion plana,
The wotlands are zore etmplabo)y portrayed on ehe B3P prepared
by Mz. Daniel Spada. Tha large wokland Corplex aEsoslakog
Vith fuld Brogk, =omposed of shrup and conifarons Lrea
vegetation, has a value Tating of W2* undey o NYCRE 5787 abeut
¥ acres are located on the project site. Fortione of Lotz 1
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ard 2 laclude wetland, The maln socess rosd ang drealnage '
fecilities are adiacent to the wetland, A oenifarous wetlans
] about 2.7 Bcrex in alza, generally located zouth af Lot 22 ang
i the secondary access road has a value raking af wgn and will 1
! j recaive storm drainage from the preject. A wet meadow and '
EhrUB wetland complex, having .a value rating of »aw gue to two 5.
) struotural vagetational groupd ig about two acrag in size and
: located about 255 f%, MCth of Old Hilitary Road and 190 fe,
€5t of the mecondary mccess road and is generally defines by
the 1,875 pontour lirne. A shyrub wabland, having a value
rating of 3 1 abouyt 1.5 arres in gize and lesatad &x3t and
adjacant to Carulyn Rkoad., Thegs wetland eroas ave leportant
o dralnage, water Quallty, fish and wildlifg habitak, flaood
Plain and open Epace.  The prodect design haa avolded direct
impacts to the wetlands, byt Preper setbacks, exlsting
dérainage patterns and erosion conkre! pust b mzintaingd.
Ftore drainsge will be directed to the ¥abtlands, but tha stone
aprone will protect tha wetlands by slewita down the storm
wEter, aa shown on Sheet T15 of 16 (floding of fact sht,

1. The project sponpor's snglneer has estimated infragtrycura
constrvetion cuats tp b $5994, 600 {dock net inelude upgrading
axisting bridge). Tha lustallavion of a1} infrestructura
WSt be well coordinated kg aveid lnterferences wigh op

. dastruction gt completed work., Portione of the

I incragtructurc ywill traveras mlapas pcecding 15%, Par a1l

- of these reagonz, tha eoGtruction of ehe intrastructure gk
b strictly cocrdipated and in scrordance with the Flans and
g LEications &nd take Place under the parvision of 5 yys
iicensed Prateszicnal enginear,

13. The soils on the ®itE consists of Horman and Berkshire
wall-draincd, glacial tillp, ¢lacial cutwash gands ang gravael
ars Found henvath the glacial tilils, Lsually at depths of 1n
to 1s fe, from the orininal ground surface, Kumsarous boulderg
&r8 avidant on the ground murraca and will be found within the

. soil pragila, They will ¢reats somn additicnal wccts for

1 grading and waske dirposal arexs. Generally the, soils an the
gite are rated Fafr to goed for communicy development, road
FoRstrustion and utility installation, ‘The Hexaan and
Berkshire glacial tilla are rated low to woderate potential
for srcaion. Development on Slopei exceoding 15% could causs
fvesion If temporary and pPRIEanRnt eroslon conkral ACAEuTAR
4rs rot proephly mEployed and maintalnad, All rooad mide
Elepes Ehould ke graded to a maximws of 3 hordzontal an i

. Vertical, saedsd and walched, All other disturbed arane

o thould b sasded wnd mulched,

14. Elopes Ba the prejoect sfte Vary frea 0 Lo 5%, bak arg

Rttt 1, TR
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Predeminantly S to 10% on the canidential lots. genaralized

Elope 283 in shown on the Base Kap and General Davelopmept

Ksp. Abouk TS sores or 28Y &f kha entirce BFroparty containg

gledes In exceas of 15%. Partions of Yfota 1, 2, 8, 9, 1i-1x,

15, 18, 33-34, 3987 mna S0=54 rontaln tlopes from 15 ko 5%,

Hewever, all loeka have sultable siteg wikh =lopin Iexa than

15t for A homenits and drivevay. carasul eiting and .
eonstriuction shoulsd ke Fequired tz pvaid tMeeSs cut ana £ll1,

s0ll ercsion amd cemoval of Exlating vegetacion on lota -

containing slopes oxoeeding 15%,

15. Tha site containe wreas'cr 2inld qeaswes aszociated ity the
Previcus sxi cantor. Spruse-Fis Wweodlands deminate tha lowey
plateau and succmscional alved woodlands o# =cotiéh pina,
bireh, and paple doninate the Elopes and Yoper plateau of the
Project gits, The spruse-fir trea cover Aaverages about 39 mg
40 ft. in height. fThe Fucceselane) nixed tree COVer rangas
frem 8 to 19 e, kn height with mn entimated averade height of
20 £, The exigting v ctation e impertant in stanilizing
the soll, preventing soil erasion, abzoxrbing murface drainaga
and ftore unoff, providisg Brivacy betweecn residences and

. scresning davelophent from view frow public travel corTidors
sach ng Routs B6 and the wators ol Lakxa Placid. The Prejact
Eponaor has propomed the following deed covanant restricking
vegetatlon cutting en indivldual lokg:

"tutting af trees shall be Peraitted only wpan Fermisaion of
Lakawsod Properties, Inc. andfor Its suseesgors and asaigrs ox

its agent and oxlaly Lor tha purpose nr previding a elesrsd !
area for construction in hefordance with kha previcions or

these convenshts and oy the PRIrpOSE 8f access and lanzeaplng

ard for the limited purpese oF providing views or peenic

victas from a resildence, " The proposed oovenant does nok

enzure that only limited cutting will ooeur, and thereaforae,

conditions are remuired v ENSUre that the wigual impacts of

this projest are minimized ang that solls remain Etarilized.

18. Revegetation lg a vikal phase or all prodects ko ensurs
long=ternm contral of erceion. Is i very important tq
astablizh tomporacy and/or FErmanent cover an all diatyarked

Unprotected conitruction miteg 2N producs up te 10 Pons par
BCTE Broded materials during the Sourse of a year, whersas
protectad areas will oniy ercde at a vate of 1 to 3 Tons per
acry pep y?ar. on ?his p:ujectt:it&, prjwarg arcaz of concarn
dacin rolect development are the road devalopmant. ppd (14
Sea ﬁ', -'Galu'n!ﬂ' ?

amd water line installatian. M K. pd

L
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RSl Rane #lted on slopas n
Ry e Brea and regrading m.
Mo, ¥ A Erant eroslon centrol lg RECHALATY to t
minfnize degradation of khe wetlanda, y

17 The project mite ia located within 1000 #¢. ot an intanaaly
' devalopad oumeercia] Btrlp on Rowtd 46 to Ehe Rorth and S00

EE, West of the ¥illage of Lake Plrcid and ita denasly
Fopualntad center araa, Ik hag been used in the past a3 a akl
centar and campground and the treed slopez of the Rlllglda
heva boapn Partially cut rar a tong perled of tlma, Althougn
the project site Fresently appoars as an urdevaloped hilleida,
the adjoining w. Aiten Jones eall Sclence Center apd -
regidentia) development of the Village af Lake Placid have
detarnined a developed charactaer addAcent to and BUT round i ny
taa project aite, Phe Projuct site 18 aleo in 3 Moderake
Intenzity Ilae area adjacent to & Hamiet araa bt theretors
designated aa an arey far growth by the Adirondack PFark Lard
Uge and Davelopmant Plan Kap.,

To. Lot 33 and 42 aye
P Ty -7t SRRl .t Duvallings on othep lcea
HAY Nikm ho vicible PRIk gite 1If theip haight exevacds that
of the tree canapy. The neareat major peaks partially visible
from the cite are Whiteface Mountain {seven milea away) the
Santinel Mountain Range {sbout wix milas avay} an® the
Herntyrs Mounktoins {ebou: 16 nilss avayy .

W" rartristisn Pf ég_uuihg hadght to & max -3
-0 uwee of varm earth o on atrvetures, control o o
elearance of vegetation, ratentien of Eront, zide and backyard

vegqetation, and eventual hi.?hnr growth of exizting trees will
aid in screening the vizsipility of the projact.

A 1577 Hew York State Departaent of Transportation trarfic
eurvay indicated ap catibated sveraga anmuai daily total orf
5,000 rarz travel thias snction of Route BS, although with the
ubZEqUEnt construction ol the nrarky Cold Brook Plaza
Shopplng center, tha Present counk is llkely much higher, Thae
Few York State Folice meodrehed 1987 acvcidert raports in the
vicinity of thu glte and fourd thare wers two aceidents at
Cold bBeack Flaga, cna at Howard Johnsens and one ot Paws Ricge
Read. cConselidation aof the antrance for tha prolect and

Ehe Conter for Music, Drama and Art should halp Zontral the
additional traffic Es ba generated.

e :T oy
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13, Thers lg on exdating "lower bridge® dewnstresm of tha Prima
htcass road which provided 1inirad ACCARE o Wadt Vallay v
It im in disrepzir and itp legal cwmecahdp is in guasting,
ThG project spongor wiil Frevint uee of the bridge wnell
ownerafip ahd maintenance is clarified,

20. Deperding on final slevatisn of housa abd the main sewar Pipms,
doee lots may regquire hozeahnld Rewage pumping syetems. Toa
sewage plans do not indjcate whisk lota will vequlrs thaw, npr
g9 they indicate whap pawage literals will ba canatrycted Lo
eAch Lo aveid excavation of tha pew tead for thls purpoge.

21. The sxlating gravel pit on tha 8ite is an integral Fart af ekp
dralnage nlan for the projoct ag the lower portiona af tha plt
act s n datention and Brilling bamin, The Uppar portiona of
the pit are soitakle for dispogal of Lrecs, stimps and sxcegs
==il genersted by the irfrastructurc CORStIUctlon, The
Bponkor will retain the sutbiing bisin, waske tha eonstouct{on
debpis in the upper part only, ind reciaim that portios of the
pit to & suwienm of 2 Fr, Borizantal ta 1 fr. vertical final
&lope, and Ehen seed and muleh,

SRHCLUSIONS OF Law

L. The project would be consictene With tha Plan ang cempatibie
with the charactey descrlption and Furposen, policiex and
slleotives of the land use srea Invelved glnee singla Tanfly
dwellings are Prizary coapatible land paes in a Moderate
Intenzity Uzs Area.

2. The prodect would Ea cohalstant with the overall intensity
guidelines for the land use aprgs in which It fa located nlncy
enly 54 nauw principal bulidings srm Prapoaed.

3. The preject would comply with the applicabla ghoreling
Tectrictions of Seckion 006 of tho Adirondack Bazk Agency Aot
since all structures will Coaply with the reguired so e,
aetlack frem Cold Brook, no vegetative cutking is prepospd
within 35 ft, or any streaas, and sewvage dispesal is by
aunlsipal kreskment plant.

4. The project would not have an undua adverss Lnpack Purauant ko
Secticn BUS(Llo){e} of the Mirandack Fack Agency Act provided

that:
a. pdeguate provisions are Eade te control shorm water and
Bull nnmfan,

b. the amount o oyt and £ill and remaval of tree vegotatisg

12
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for road construction, drivewsys amnd henenivea iy R

; siniwjrad,
i ‘ €. ne wndue financial ﬁurdena. are Incurred by the Pown ot b
Nerth Elba or the Village of Leka Placid in the "‘

ecfistruction, operation ardd meintenance of the how road
water, sower, storm drainage apa wlectrical facilitias
RECestary £o gerve the maw prodeck site, and

d. eommunity services for watar and eewer ara installad in
accordance with tha most recent ¥aw York Stata Department
of Esalth and Department of Enviroenzental Conservation

5. The project would re=glt in the miriwen poszihle degradation
of the wetland en2 itz associated valuez and ig the only

ol can reascpably accomplizh tha applicept!g

ocbjectives concidering the valvoga ef the relocated andg

leproved grade on tha prizary access road.

LONDTTTONS

1. Tha gnelos=ed stamped and addressed pest card is to be returned
to the Agency upon recording this parnit with the Eegex
County Dlerkis Cefles and upon eompleting any cenditions Aok

theraan,

2. Thiz parait authorizes only 54 residential lots and 1 single
farily dwelling on each, canstruction of the public zpad,
axtension of the guh:l.,i: Water zystem, exbtensidn af the Sewans
Eystes, ptorm drainage tygtem, and underground uellitics ax
dezeribed in the applicaticn andg the Lindings of face "
herein, subdect Eo tha following conditions, Failure to .
conply with either the findings of fack gw conditions voidg '

the permit.

;. 3. Fo oore than 106 additional prineipal bulldings shall ke
i allowed [subject ta prier Agency approval} an the 207 acre
area of the project sike claseified Moderate Inténzity Liae
uniess the Adirondack Park Land Uso and Dovelspoent Flan Nap
is amanded, ov, parsuant to the adoption of a icoal land uxa
PECOrag, refined, ao as to pEMait more than a tobal of 160
Principal buildings. Dye to the applicable davelcpasnt
conaldarations of Soetfon EOS @f the Adirondack Fark Agency
Act, Do assurance is made that the mathaanticzl developmant
potential of tha property will ke allowed in suhesguant
emite. Gimilerly no acre tham s Peincipal bulidings shall
congidored the aathezatical maximum potantial on tha 48.4
80ra ayex of the prodect site classified Paral Do,

A
£
3
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i
:
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4. Na further subdivision, censbrucklon, ar land tew ‘Tayond that
spazifically authorizes Ly this parait EBY ooour withegt
appreval by the Adirondack Pack Agency,

5. The profect aponsor shall notity a1l pﬂsfﬂﬁt.‘lw lok
purchacers of the consiticons or thim Poruit by providing them .
with copies of this permit, tha sheata of the subdiviplon
Plana ehowing tha appropriste lot and Fropossd dead
Featzletions, The Proiwst aponmcr shali maintaln recorda thas
it furnisbed copien of the parmit and sultivinion plans to all
prospective ot purchasars, The aponaor shall also provien
tha permit sand approved pilans to the Fupervleing enginwar ana
Fentractors and ensure compliance with the sama.

€. The project sponsor may &ntRr into cales cenktradte for thy
subdivision lota, but shall not Actually or
vonEtrucelvaly trencfer fee titla urti]l it has satisfied
either 2 ar b and Alse = below and recelved written BDpraval
of the Agency thereof:

. 8. Completion of anrvices to the.lok ip question lncluding
the priaary subdivision road and Yeparctmant or Health
dpproved water system, Depactement of Environoentag
Comservation spproved Savage aystem, storm waker fyEtane
snd the underground utilitice; or

b, 'Provislon of sdaquata Pexrfornance guaraneas aceording so
the design sperlfleations approvead 5y tha Dapartment of
‘Hoalth, Departzenk of Environsental Conservaticn and Tavm
of Morth Elba approved plans and the Conditions af chix
permit. The g,er:mance guarantee thall be based on
updated, detalled cout estimates of the approved road,
BcwWaga, stormwmater, wEility and wator Supply systaps
Frepared By an englineer licenzed to Practice Sn Naw York
State. The performance guarantes can be in the fora of w

erforpance hend, cash sicrow account certirfication oF
frrevocnhln letter of credist, The Periormance guarantas
Zhall ba in the apount of the total of detail camt
sativates plus = 2ok coptingency. any Suraty instrument
shall specify the Adirondack Fark Agency as pither prizmagy
beneficiacy er obliger and the Towh of Horth Elba ag
Fecondary ocbliges: and

€. In addition to a and b thove, the Eponmor Lhall
either compluta the road or provide parformance quaranteag
dsouring completion af the Eacondary or eRurgency acceam
rosd within £wo and cha<haly years of the date of thig

permit.

14
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Pricr to commencement of eonstriuction, the sponsor shaiy
Frovide the Agancy with documentatlan of, and racelve itg
written agrecment that tha followlng are accephable;

LB

B

h.

Flnal dead restricrisans dncluditg express refarence tg
Ehls pecmift and provision that 1ot WOAEE VTS k) h¢
it, Deed rectrictions phall includei s #0 rE. budla L)
height 1imitation baasurad from the Righecst point &f the
KLructure, {emluding firapiace chizney} - Aemal .
Friclsting ov £inished % ta

Copy of the New York state GDeportment of Law determinatfon
or "no actien lattar® with reEpect ko the ecreation or 4
hoteownere assoclation for the copmon opeEn Epmca, If a
bomecwners astoeistisn ip NECEEEATY, tha drafy aftering
Flan whilch will ba fordarded to the Department of Lay for

approval.

fopy of the recorded deed transfer e titla for the
Primary accemsz road a/ksey Alagonquin Drive,

Copy of the vonpleted watayr Lina emcomenk FECEUrad From
the W. Alton Jorea Cell) Sclance Canker, Ine.

Copy of the final subdivision plat and all fina) drawings
which shall incotporate requirements of thig perzit and
all wikher governmental permits including put nok ligited
to Hew York mkake DEpATrtmEnt oF Frvironmental
Cohservation, Mew York State DNeparTtoent of Health, Lako
Flacid Municipaj Electric Company, Town or Morth Elba apa
New York statke Departmant of Transpostation. The cinal
prat plan ahall ineluode the Town of Worth Elba Eideyard
™ rearyard requirement and delineate lot areanm
contalning wlopes greatar than sy,

anglinear for Wpgrading the upper bridgs to accommodats -1
guazdrails anz any schoy Tequirerents of the Town of Horth
Elka, The bridge dealgn shall mininize disturbanea to
Celd Prook and jts azgsozinted, weklands, fTha Plan phall -

alzc evaluate the nesd for gulderaile t¢ tha read
Appreaches to the bridae,

Towa of Rorth Elba dpproval af sevwer distriee extennlon.
CUPY af typical houss sever Fips connection with whe

15
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lutes & lateral faddle or
corporaticen mtop end typical houss AowWage pump station and
1lok of lots thae Fay require pumpm, alj, Prapared by a
¥ew York s$tate licensed eRinedr. The sponaor shall
pi:vlda the undarground sEility sonwectlions ta each lot
litye, - '

1. Final subdivigien Plana that inelgas afl extand thy
TarY eromion £enkrel peraw bale dikes arcupd aind
dowmnel of the storm deain Fip« cutletm and riprappod
wnenyy dissipaters.

J« A eritical path method, tiznline ar other acceptahle

scheduling decumant daplcking the infrastructurs

" emngtruction Eaquencasacthedule, Tha schedyla shall
inclede provisions to alnimize ehe uxtant or Bite
disturbanca % any one time ge Lhat wectiona of the
censtivctinn site shall be Erought +o flpal Frade
Surfaced or closed up (aervice Facilikies) utahiliznd and
revegatative messgres arplied prior ko Proceeding with
fuccaeding sactions.

"B, Comebruction of all Infrastruotura referred to iy
finding of fasts number Tive ghall ba ipn accordance with
dpproved plans and pnder Eha Bupervinion of & wWew Tork Statey
lfgann-d enqginsar who shall SerElsdy in writing withipn 19 daya
of construction completisn Ehat the infrastructura wan
installed in Becordance with sald plans and epecificatione.,
Tha enginecpig inapections shalj be &t times and Erequengies
hecessary to carbify comptinhes with the approved Flans and {n
any event ahall bw at icaet ppeg waekly during the
construction periocd, and ne &hall xsep recopdg of dame. A

. reproducible copy aof the Mas-liles drawings far all
infraztructurs, cersified by & New York Stikte lirenged
engincer, ehall ba provided ta thy Agency within ag gayu af
completion of conatructisn.,

?
'
g

%, All erosicn control DEXSICES innludjnq-stn:nwatar detention
and siltation areas an2 straw kala dikes =pall be Sonstracted
befora any okher site digturbante taken Flace. Thesg
facilitiez shall be routimaly and carefully makntaiped
throughout the durmtion of CORStIuetion untll Ehe FETHAnBRE

10. Ho later than Zeptacher 15 of Bach copstructien year Ehe
Project spomacy shall ensure that propar
ravagatatf:nxrrqtantive DeXIUrRE 48 specified fn finding

e
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of facts five % apd the Flans exforred to therein have bean
applled to a) areas disturbed by eonatructicn during thae
yoar, and b} aréss In nees of tepair from previcus Yaurs, "1

The Spcnoot shall uam the fallowing or cotparable wesd in g,
dieturbed 255) zreas Iike dralinaga ditches

3 ibe/ag, Creeplng Red Feociia
5 lbs/ar, Ferennlal Rya
5 lbgfac, Canada Bluegrass

The existing topmoll shall be sbrippad and stockplled frog
road construction apnd used for igaming during Tevagetat ion,

‘ A aoll acidity ang fureility test ghall bu Pertormed and the
. Eponmoy Ehall uks the rowults to deterning Froper aapunte of
’ 1ips and fectilizer to bn applies to snaucwy BucCasRral
Tegenaration.

Tenporary cover Crop using a rfaze qrowing sesd shall be
applied arter Septexber 16 #n all disturbed areas whatq
Permanent cover iz not established or saeded,

Hetting or mulck shall be ured cnh All slopoas 10% o graater,

’ Wo latay than eonatruction winter shutdoewn nr Hovexber 2o or

. sach construction year the project spanser Bhall ensuye that

i 811 disturbed areas, not at final grade ar not having raceived
full revegetative EAALUTEE, havo at least a brotective layer
of mulch applied, and BXOALLn control measures cleasned ang
rehabilitated,

Final roads shmll be as shown an the plans referrad o in Ehe
Iindinge of ract five. IR No case shall nerterline gradas
excesrd 10% for any Length, Clearing of rightz—ofsvay for roag

H and ubilitics installakion Shell he Pimited o such areaz asz

: actualiy necescary to affect eonstruction andg shall ipn

i no evant excecd the %0 £k, right~of—way Bhown an the plans.

' All roud side =lopes xhall ke graded £o a paxizum twp

H horizontal to one yertical, sended and Eulehad,

Il. Reclamaticn of tha oxieting gravel pit ghall ba in Accordance
with the grading plan Ehects #/16 and specifications contained
thereln., The lower porticn shall net ba tilleda er disturked.

or ghall copplete closure of the pit within aifhor:

i} twe months aftor capacity ia reached oar b) two montha after

‘the infeastructura is sooplote, but if that corurs In wintex,

by May 30 of that vear, Snly trea®, stumpy and cleay ACENE

mxcavated soil frem infrzastructucs congtruction only shall ba

g
:
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: allewed in thia Siepcan} #ite) no chenical, sanitary,
hazardoun or sther constewctdsn vante matarisls ahall be
perzitted in the disposal srea, Any oxcess anlid waste ghyll

! be removed from the site mnd dleposed of at the Town or Horth

i Eiba landflil or at snother Approved wanta dispooal mits,

12. The sponsor shall subajt For Aguncy réview mnd approval
detalics algn plan for ARy futurs mlgn in conformance Witk
Agency Rules and Recgulatlons Appandiz Q=3, prier ra
lrgtallation of any sigm,

13. The prolect mponsor ahall anintain the erlsting ond prepomed
dralnage controls which prevent erosion and filtation inte
Cole Brock.  If the decfsion is +q rapalr and maintain the
lower bridge, a plan shall ba Frepared by a VS licensed
engineer for Agenoy review and aApproval.

The lowsw bridge shali be of dasign and satarial to Fon form
with the patyral surrocndings, EBridge COnstTuction ahall
avoid or aindmize 2isturbance to bed and bank of Lake Flacid
Cutlct. Ia any case, hridge decign shoyld kake into acoalt
ihe nead Eo maintain water levalg impedintely upatyeam af the
bridgs=.

14. Until such tima 4a roada, bridee(s), watar, sanitary and mterm
SEVor EyStems AFe dedicated to Ehe Tows e North Elba, the
frujacl: sponpor shall be Iesponaibile For maintaining thease

sprovexents and ctructursas, The bridee load iieitsr chall pe
Fosked At all times. Cangtrgection vohinlea in éwcess of tha
limit shall use the secondary acccss road when tensiblm,

A5, Development on individust residential lots ghall coaply with
the foliowing atandards:

a. Criveways shall not ba lorated gn exizsting grades in
excess of L5%, m:ivanzu ke individual iote shall nor
sxceed 0% grade. All dizturked gells shall he :
lznediately stabilizea Ly revegatation or atone ko Frevant
arssion. The total wlath or veqetation elaaring rar
driveways ghall not exceed 45 re.

. For all lata, not more than 5,000 gy, %, of cuisting tres
wogetation chall be cleared for the autherized single
fanily dwalling, amd BCCESZOTY Use Btruckturcs. No cutt iy
chall oty in the Town of Nartk Elba Aethack ADeas exoaph
for driveway and utfilities, and a1t futting zhall ke in
accord with () ang [d) below.

r @+ Por.all lote, for o Aistancs of 50 f, doun alape from i

i8
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In addition to the pestricticns described in b apd &
above, no more than 0% of all traes € inches or mere in
Alanetey at breast heloht ghall be cut an any Iot.

®.  All ctructures shall he of irdigenouz or gubdged =olere op
uaeatialo.

£. Wone of the cutting standards iaposed by this Parmit shal]
be decwed to prevent tha removal of diseazed vegetation or
of rotten or damaged trecs oy of cther vegetatian khak
Progent pafety or health hazards.

¥ o struoture wnali edmaid 30 ft. in heighty

. s family dvailing shetl Sot be consiructed on ¢
akar. 25% {mgacured over m 50 £,
-mm-'uw:: CORpNY With Town of Horth

4.

Rl
Elba wabthack requiresen " On Lets L and 2 ne struckurez,
devalopoant or trea cutting shall he alloved within 55 e,
Rl the 1808 rt. elevation 1ins Br the mean high water pazk
of Cold BrooX and ek boundaries of the webland,

i,

1 Dweilings and A0CEIESEY structures for 1 =2 phd
S0-54 shall b . lovatied. &t lenst 20 g%, ¥
abrupt changn in slops Wt tha top of wha RilL,

K. tuts and tilie for driveways and homesites ghail not
excend four ft, in dnfta Without pechanical structures
such 4s rotaining walla,

6. Exrept for the activitiag npfmad harein, no zew land yse ar
devolopment or regulatad act vity as dofined by 5 NucEm Part
STE wholl cecur in o adjaceat o tha wetlands uithout priow

Ageney raview and approval,

i7. Wothing contatnad in this pormit snall be sonotrued to satiedy
8Ny legal cbiigakions of tha spongser to shtain governoantal

1%
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Spproval or permit from nay sntity other than tha Adirendack
Park Agency, whother foderal, stata, regionnl or loaal.

! 18. IF the projact anthorizad haroby In pot in existance within

i twa Vears of thm dats of racordatian heresf, the Prodect may
net thareafter bu undurtaken oF conkinugd Unleas o hev parmik
id granted by the AdEvondack Park Ageroy,

15. Tha Adirordack PFark Agency may conduct sush or-gitn
investigationg, wiaziraticne, taats and evaluations from
tiZe—totioe am 1t deenk RAcAEsAry to ensure ‘compliance with
the teras and conditions Rareny.

id. At tha request of the Adivopdack park Agenzy, the project

1. The terza and conditions of thim Feroit xhall be Eirding upon
the keirg, BUCCEERGTA, Agents and tsaigne of the prodect
Eponsar; the sxercias by the sponcor or BY any succeBsot or
agent &f any and 2131 rights granted by this peruit ghail ko

. aubjact to tne complotion of a] obligatione ioposed by ie;

THLE FERMIT SHALL EXPIRE WITHIN SIXTY DAYS pp THE DATE
OF LSSUANCE UNLESS THE CRIGIMAL PERMIT 15 CULY RECORDER

DOLEARE AKD, IN ADDITION THERETO, THREE DOLLARY FOR EALH
PAGE OR PCRTION OF A PAGE UF THE PERMIT AND ANY
ATTACHRENTS TO IT. THE ORISTHAL OF THE FERMIT WILL pe
FETURNED TO THE ABFLICANT BY THE COUNTY CLERY,

Mow, thercfore, upon nli ¢f the toragoing and upon a maord ty
yota of Agensy menbars an dpril 2z, 1968, duly had ana
Facorded, it ig ordered that eun ect ko tha faregsing, the
prodect im coditlonslly approved,
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‘ SIEE OF FEH YORK)
' ! H
@ thde b day of f'?ﬂ:‘ M. 189, befomg s, e subsoribed

W,MMJ.MM.anﬂmﬂhmmmwmhhw
mmmﬁmmnnﬂmnug:ﬂmﬂmnum.mh

ii;

STATE OF NEW YORK
CIUNTY OF ESSEX K

CIERK'S OFFICE
1, Joseph A. Provoncha, Clerk of said County, do hereby certify that I have

compared the foregoing copy of ﬂ'
en

with the original record hereof in this office, and that it is a correct transcw thereof, and

the whole of said otiginal, which said original was recorded on the £
day of in book No, _etl of __FPH

. page” 333 |
INT ONY WHEREOF, | have h‘BI"EI.IIItD set my hand and affixed my
official seal this day of | , @S

m I L A | Clerk
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TEIS IWDENTURE, mads thig Ind day of August, Ninetaen Rundsed and

Ninaty-Four
BETWEEN: FATRICIA JONES EDGERTOM, aw trumtaw of Ehe Xetila

raris Jonms Truek, Charlotbsaville, virginia, party of
Ehe Eirst part,

and
ARTHUR £. DPIEGEL AND MARGARET C. SPIRGRL, bepantag in
gomnon, both ragiding in Rousas Poibc, New 1oxk,

partiea ¢f the second pare,

WITWESSETH, 'that the party of che first pare in donmideration of
ONE ROLLAR (F1.000 lawful maney of the Uniced Stacss, and nth;‘l:r good
and valuable copsideration paid by the parties of the secand part,
doeg heraby grant and Felease unce the partier of the seeond part,

chair heird, exgoutors and Gasigne forever, the following described

pramisea {che " PropEzly©l:
LOT ¥, 33

All Ehat pigse OF parcel of lapd situate in the Town of Workh
Elba, County af Fasex and frace of Hew York, heing a part of Lat
Numbar 235 af Tewnship Nusber 11 of 0ld Military Track, Richarda
gugvey and heipg dedlgnuted as Lot Humber 38 of a subdivision ghown
on a map encitled *Subdivision Flan, Fawn Ridge, Lands ofF Lakewood
propertiens, Inc." by Ivan 2Bdrahal, P.E. and Bact K. Hough, L.5.
datedt Wovamber 13, 19B%, a copy mf which (& on filp wich che Officoe
of tha Clark of the Councy of Zssex and more particularly deacribad

ap Ecllawi:

Regimning at a polib in the Hortheascecly bounds of Algenquin
peive which polnt is the Herthwest coemer of Lot Mumber 19 of Che
apove menkioned :E'll.hd:!.\"iﬂiﬂ'l. gnd gunning thence M. 54" 0" 40" E.
along the division line betwesn Lats MNupbers 39 and 49 a distance of
263.00 feakb o The mash Woertherly <orper of Lot Mumbeyr 18; chepce 5,
19% 45* 0G" E. a.:l.onﬁ Ehe Pasterly bownds of Loc Humbetr 359 a discance
of 177.00 feet Ta Ehe Southeast cornér Lhereosl; ELheénces 5. gd* 10°
0" W. alony the Scucherly bouonds af Lok Mumbkers a diatance af 217,45
Fect Em a poink in the Hortheazberly bounds of Algonquin Drive;
thence Horthwesterly along gaid Bounds alang a gugve ks che lefr of
radiug si3.00 Eeept, cencral arngle 31° 59° 40" & digtance of 12Z8.&7
famk ko the polat or plase of heginaiag, cContaining 37,335 square
foap of land.

TOSETHER with an casement and righe-of-way for ingress asnd cogrean
{rom Wew York Btate Rouze 98 over and along Algonguin Drive to thae
above described premises az gkown on the above meatlonsd filed map,

RESERUVENG Lo the party of Che first part and othersa all ghat
porbion of 2 30 oot Wide ubility sasement, dbubkirg the above
gescribed parcal on Ehe south which lies wighin the hounds of said
parcel, All a2 ghown on fhe above mentioned filed map.

EUBJECT o all utility easements logated wpen the PropecrLy &d
ahown gn the above mentioned filed magp,

COMEYANCE OF THE FROPERTY 12 MADE SUBRJECT T0 THE FOLLOWERG
CONDITIONS, COYENANTE AND RESTRICTIONS WHICH SHALL FCREVER RUM WITH
THE LAND AND HE BINREING URON THE PARTIES HERETD, THEIA RESFECTIVE
TRANSFEREES, HEIRE, SUCCESSURS ANMNR ASSIGHS, TO WIT:

1. The Property sbail b used solely For oue Lamily, privaste

residentlal purpeses. A residence may have as accesgory o ib a
garage =f nal MErYe chad two-car capacity and ong other acatadory

LASG1EA WAL t
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atructure ot Lo exceed an ares of 150 squake fest in aize. ARl
accessory STrufrures shall be of the same magerials and color

gehemse a4z the residence,

2. Ng comméroipl use of the Propecty shell be made =xcept that
residences may be ranted €0 private Eimilies for privace use,

3. The Broperty Shall nmot be Purther pubdivided into smaller
parceEls,

4. Mo building, Structurs, wall, Eenge. TV antenna or satellice dizh
or acceEsgry residencial Feakure oc installation shall be
precked, placed, constrdected ar maintained on the Propercy uncil
and unless complece and adeguate plans, specitications, sxterior
color and sike locacien have been Eiled with, revieded and
approved in writing Dy the arcHicechural Revlew Commitbtes
aatablighed by the party of the first part {che *ARCR|, and/or
itg ayeabs, sudscesgery and assians, The Jevel of vequired decall
for mach submissiwa Ghallt bg esrabllshed by the ARC and/of Lta
agengs, succegors snd agsigns. The ARG shall mave the right co
refuse Lo appieve any plans, specifications. or huilding
losations which are Ast swirable ot Jegivable, provided that such
refussl shall net be deesed unzesscenadle, The ARC shali have
chirey 1301 days Erom regaipe of & complete and adequate Jet of
plans e approve or dizapprove said plapg, sSaid plans ghall be
congsdered approved if they are oot d;sapgcnved within said
ehithy (38) day pesiosl, A copy OF gai¢ planz ar specificaticna.,
as apprewed, shall be permanencly lodged with tha parcty of the
firsk part, or ibs Juccessoerd Br asdignd, and puch plans end

“ gpecifications shall be strickly abided by in the ersctiod of

%3id bullding orf strugture.

all propased let developmank gampenentz incluoding any buildivg,
Ebructure, deivewar, deck, wall, fence, TV anGenma or satellite
dizh of accessory cosideacizl Featuse or installation, including
tmr nof Fimited to utility service lines {ganitacy, watew,
elentric, kelephone, CRTVY shall be instdlled and located wikthin
che Develapment Azed ag iodicates on the Development Concral BFlan
{gsued on July 27, 1992 by Ivan Zdrahal Associstes unleas
athepwise approved in writing by the ARC and/or iLs agenks,
gupcespors and asaignsg.

5iting of all proposed lot develdpmeat componsnts shall ke fieid
veriFied By the ARC and/ec icd PEEALE, SUREEIIQES and as5igns
prior to Ehe beginning of sonstructian. The party(ies} =f the
segond pazt shall b+ responsible to pravide & stakesut of all
regquited tomponents wWhich scakedur ghalt br ko the gatisfaccion
pE Ehe ART andfoe LEE agents, suoCedsha and assigns .

pf zais plans or specifications as indicated inm
Paragrash Be, ail strusturea =ha L be completed on thea exterior
within twelwe 112} meaths Erom cthe starc of gongtyuscion subjeos,
howerer, bo abnorma) oalays boyond one's contzol.

S, Upon appreval

§. W& house trailer, mobile home, camping ccailer, boat Erailer, oc
cenatrustion krailes shall Be permitted on the Fropercy except
tHat camping trawlegs, DOAT trailers or consbructitd GXailars may
¥e grorad in @ gafege. No cent shall be placed gr maintained on
the land Except thak & Eent foar use By children shall be
premibEad after a dwelling has been tonstwctbed on tha land.

1. ¥p aninaly, livestock or the eguivalent of &ny kind shall be
varged, bred or kepk o the FIopecty, =xceph thact doga. cats or
arher nocmal househeld pees may be Kept provided that they are
not %ept, bred or maintaiued for any commeyElal purpase.

§. cCutting of trees shall be pesmicted only ugon the consent of the
MRC andfor its agBOLE, SuCTessors ant aspigns. Cutbig of trees

for construsticn in accordance wikh the provisziens of these
covepantz, for bhe purpose of ascess and landacapimg and for the
limited purpose nf providing views of Jcenic vigkap Exom a

redidence .

B, OQuiting of tresafolearing of vegeration shall only be permitbed
Wwithin the DEvElopment Area ag indldited e the Davelopment
Central Phan imgwed on July 27, 1991 by Ivan Zdrahal AEsoCiaces

Ladh |84, WRL

ghall only te allgwed for Ehe puUIpose af providing a cleaced area '

A S Y }
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wnlepa otherwise approved in writing by the ARC and/or ita
agents, auUSCEBSOreE And igEigns.

10. All buildizga mudk be mrected within the sébback requiremsnis an
indicated s ehe Subdivislon Plan of Pawa Rldgse filed in the
Esunx Counky Clexk’s OfLlice on Auguse 25, 1988, ag mam ng, 1677,

11, ¥p buildinmg or STouckurs shall exceed 15 feet in height when
meagured from Ehe highesk point of the abruckurs, excluding tha
firaplace chimucy.

17, Mo =lothezlins. trash SLoTagn or bhatkled gas conkainers 51-.3.'11 ba
placed on the Propercy unless screeped Erom viaw fyom other locs

and roads.

13, Mo sign =f any kind shall be displayed to public wiew on the
Praperty and no advertising of any xind shall be placed upmn the
Praperty or aty structure located Kheseon except one *For Faled
aign shall be permikted,

14. The Property shall be maintaine? in good condition ang kept ment
in appearanse; ne nExioonE, obngzious, noisy, unsightlv. -3
oscherwloe offengive objects or astivities, specifically
including, bat nek limited to, vehicle repairs, domplng, trash or
junk cara shall be permikted, nor phall anything he permitbed
that may be an wnreaEnahle annoyanece ar nuisance Eg Grther awners

nf prapecty in Fawn Ridge.

15. There shall be ao ovechead or above grownd obility service Licea
of any kind ar nature permitted on the Properby.

15. The party of the First part reserves unbo ica=lf, ikm agents,
guppessare and 3assigns a ten {10) feot right of way for Ehe
purpoas of installipg and maincaining water lines, eelephous
iines, slectric lines and cable T lines, which vight of way
zhall he located zlong the boundary Lice(s) of Ehe Pooperty which
adjain all roads dedicated or proposed oo be dedicated to the
Tawn of Harth Elhz, faid poads are named oo the above referenoed
subdivision Plangs ag Algongin orive, iProguels Lans, Ahmek Way,
Tenakela Teail, Wapomes Way and Temagami Trail.

17. It any building upon fhe Property is totally or partially
destroysd by &Ry CALASCEOphE, thea Ao euch eveat, such building
ar buildingd shall be ruppized or razed within buwelve [12) fionkha

of gajd coounrEncE.

1§, The minimum building aize for any cesidence ta be construckied om
the Fropetky shall met ke less tham 1,600 sguare faet of living
arpa exciuding the bagemagk agea. Thiz restzictian may be walved
by che ARC and/or ics agents, succesdors and assigns updn Tequeak
im itx sole and absoluce digcrenion,

13. The party of the First pact 4ndfor ios agents, Sucqedsors of
asgigna rgserve the cfight te walve ar sleer such of the abuwve
reBEFicktiond as it May déem best for the peneflic of che Fawvn
Ridge Subdliwisien., which waiver shall alsa roguire the conageht af
at least two-thiggs 1273) of the pwnerz of locs within said
development. Such writcen consent to e acknowledged and
vecorded in Eagex Coungy Clerk's DEEige.

20, In addition bo the reakrictioas contained hepein. cthe pareylies)
of che sccond part 3hall be subject co and abide by che terme and
eoadirions in Ehe Adirvendack Park Agentcy Permibt We, B7-28, iasned
tn the party of the Eirat part {or the Fawn Ridge Subdiviaion
which Pexmit was recorded in the Essex Counby Cileck's DEEice an
May 4. 193§ fn Liber 21 APA aT Phie 333,

21. The regtrictive ¢ovenanks contained herein are ceegted for the
mukual bempefit of the parcy of che $itge pars, the ownera of
propecky lacated withid the Eawn Ridge Subdivigion angd the Fawnm
Aidge Homeowneps Assoclation of Lake Blacid, Ine, Any such party
ghall bhe auehorized to commepce an action Co enfprce compliance
with said covenancs. (n che evenc it LA found apd decermined by
a couck of comperent jurisdiction that the paccylies) of che
gegpnd part have violated any gne ar more of the above
reatrickive covenanti then said party(ies} of fhe sscond paztc
shall ba responsikbie focr and pay, incer alid, reasanable
atborneya’ Eess oo the successful patiyliea] of any such action.

LadE 154, WL 3




& e iy +
.
. =i ol LI T T

2Z.

s LB 7 299

The pazeylies)t of the aecend pare 2hall be respenaibie For chi

repalr, replacement and maintenange of the lacgral gewer linea
;Eiz?ding Eres bthe Property be Ehe main rrunk panitary Sower
TOGETHBR with the appurtenanses and all bhe mavabe and righta of
tha party of thke firet part in and eq the braperey,

IO RAVE AND T Rolh the Propertky herein granted unto the parkies
of the second park, Enelr heirs. execukprs and assigna Iprever,

MO saig party of the flrat part covenants aa fulluw::

PIRET, that #aid parcy of the first part i3 seized of maid
p:ég:r:y in Fes mimple, and has goed right £o convey same;

EECOMD. thak Ehe partics of the second part shall guietly enjoy
the ProperLy:

THIAD, trak tha Property iz free Erom encumbrances;

FOTRTE, that the party of Ehe Eirgt part will eXeQuce or procure
any further necessary assurance oE the title to che PrepecEy:

FIPTR, rhak zaid parey of the Liratb part will farever WARRAHT
Litle £o the Fropatbby.

EIITE, that in Compliamese with Sees. 1) af the Lizn Law, the
grantor will teceive che censideracion for this canveyance and will
hold the cight £o peceive such conaideration ax a Lrust fund te be
applied Iirst for the purpose ©F paying the codt of the inprovement
pefore uaing any part of the toral of fhe sime for anp other purpoas.
I¥ WITWEZS WAERECF, Eha paccy of the first part had exequred thiz

inscponent day abd year Eirsc above writhken.

iN PRESENCE OF & -
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o WHTTIE MAAIE JOWES TADET
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UG - § 1994 BY: é PO é‘aﬁgnﬁn
s T RICIA JUNES EOGERTOH
e Truastee
[y

STATE DF WEW YORK:
i BB

ST QF BISEX

on this _n¢ day of _fréna ot . 1994, before we personally came
BATRICIA JONES EDGERTAH, to me kncwn. who beipg duly sworn, did
depoge and say that ghe zesidef in Charmlottesville, Virginia, that
ahe iz che Truste= of Ehe HePEie Marie Jones Trusb; she Ly known ko
#& B0 he The person described in and who oxecuted the toregoing
ipptrument and she acknowledged To me thak shF gxegubed Lhe pame.
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COUNTY OF ESSEX 557
CLERK'S OFFICE .
1, Jeseph A. Provoncha, Clerk of said County, do hereby certify that I have
compared the foregoing copy of .ﬁ ﬁw

with the original record hereof in this office, and that if is a correct transeript thereof, and

the whole of said original, which said criginal was recorded on the Q
day of gﬂ 19848 " inbookNo. 10T of Derns

e _page ]
I .._.mﬂm%cz.& WHEREQF, { have hereunto set my hand and sffixed my

official seal this day of E._.__ , __m00S
.. QL £ A Clek
by Deputy
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Adirondack

parkagency
......................................... X
In the Matter of the Apparent
Viclations of the Adirendack Park
Agency Rct by:
ARTHUR AND MARGARET SPIBGEL CEASE AND DESIST ORDER

Aogency File #E2004-252
Respandent, in the Town of
North Elba, Espsex County

NOTICE: YOU ARE HEREEY ORDERED, PURSUANT TO 9 NYCRR §581-2.4, TO
CEAYE AND DESIST ANY AND ALL LAND USE AND DEVELOPMENT, INCLUDING
BUT ROT LIXITED TO ANY CONSTRUCTION ON THE SUBJECT PRCPERTY.

ANY SUCH ACTIVITY OR CONVEYANCE I8 PROHIBITED UNTIL THIS MATTER
IS RESOLVED, THEE ENFORCEMENT CASE 18 CONCLUDED, AND/OR AN AGENCY
PERMIT AUTHORTZING SBUCH LAND USE AMD DEVELOPMENT IS ISSUED AND
RECORDED., YOUR FAILURE TO ABIDE BY TEIZ ORDER WILL RESULT IN
THE tMMEDIATE REFERRAL OF THE APPARENT VICLATIONS IN THIS MATTER
TO THE ATTORNEY GENERAL FOR CIVIL PROSECUTION.

WHERERS i

1. Arthur Spiegel and Margaret Spilegel own the subject
property, comprised of Tax Map Parcel 42.01-1-45 in the
Town of North Elba, Essex County, based on an Rugust 2,
1994 deed recorded on Rugust 9, 1994 in Book of Deeds 1087
at Page 224 in the Essex County Clerk's Office.

2. The subject property ia lecated in a subdiviaion between
Mew York State Route 8§ and Old Military Road in the Town
of North Elba, Essex County, in an area designated Moderakte
Intensity on the 0fficial Adirondack Park Land Use and
Development Plan Map.

3, pased on Agency inveatigation, it appears that the Spiegels
are constructing a single family dwelling on the gubject
property in violation of conditions set forth in Agency
Permit B7-28.

4. The Spiegels had voluntarily agresd to cease congtyuction
until thi® matter could be resclved.

. PO, Box 99 » NYS Route 86 » Ray Brook, NY 12977 « 518 891-4050 » 518 §91-3938 fax » www.stateny.us
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Iz,

III.

By letter of March %, 2003, the attorney for the Spiesgels
sought Agency s5taff concurrence in a propesal to
temporarily secure the partially-constructed single family
dwelling against damage from the elements. By letter of
March 9, 20038, the Spiegels propesed to place plywood and
tar paper on the roof and as a wrap around the structure.

Agency staff responded by letter of March 11, 2005,
concurring in the Spiegels’ proposal to take temporary
measures to cover the partially constructed single family
dwelling with plywood and tar paper. Agency staff
specifically advised the Spisgels that the Agency could not
authorize measures that were more permansni in nature.

& site visit by Agency staff on March 30, 2005 revealed
that the Spiegels have proceesded with construction beyond
that authorized by ARgency staff’s March 11, 2005 letter.
Specifically, the Splegels have conetrurted a deck off of
the single family dwelling and are in the process of
constructing a roof cover for the deck.

THEREFORE, IT IS QORDERED:

Pursuant to ¥ NYCRR §581-2.4, the Spiegels and their agents
shall ceaze ang desist from any and all land use and
development, including any constructicn actiwvity, on the
subject parcel until this matter is resclved and the
enforcement case is ¢oncluded.

This order shall bind the Spiegels, their agents, succeseors
and assigns.

The Spiegels may address any and all communications with the
Agency concerning thls matter to Emforcement Attoxmey Paul
Wann Cott at the Agency's headgquarters.

Datead: March 30, 2005

To:

Bay Brook, New York

ADIRCHDACE PARK AGENCY

EY=MMM&L
Mark Sengenbergeér

Acting EBxecutive Director

Thomas Ulasewicz, Esg. (via faz and mail)
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HEW YORK BTATE

Adirondack
parkagency

In the mattey of Agency
Permit 87-28 in relation to
lands owned by: MOTICE OF INTENT

Agency File E2004-252
ARTHUR AND MARGARET SPIRGEEL

FPermit Holders, on property located in
the Town of North Elba, Essex County
(Tax Map Parcel 42.10-1-45!}

LUA: Moderate Intensity Use

PLEASE TAXE NOTICE THAT pursuant to 9 NYCRR Part 581 the

Enforcement Committes shall be convened at 1:00 P.M., or as soon

thereafter as this matter shall be scheduled to be heard, on

July 7, 2005 at the offices of the Adirondack Park Agency (the

“Agency”] on Route 86 in Ray Brook, Efsex Counkty, State of New

York, to considex Agency staff's proposed suspension of Agency

Permit 87-28 in relation to the subject property, as more
gpecifically described in the allegations of fact and law set

Eorth below.

PLEASE ALSO TAKE NOTICE THAT you have 30 days following the date

of this Notice of Intent (“NOI*) to provide a written reaponse

to the NOI at the address below. PDursuant to ¢ NYCRR § 581-3.3.'

your response shall provide reasons why Agency Permit 87-28

ghould not be suspended, including the makterial facts,

documentary evidence, and the provisions of law on which such

P.O. Box 9% « NYS Rante AR v Raw Branl WY 17077 » S12 201_4NGN o R1A S0T MATT #nn o cuoemer ok a-




statement is based. Failure to respond within the 20-day pericd
may result in the Enforcement Committee’s accepting as true the
allegations of fact and law made in this NOI.

PLEASE ALSO TAKE NOTICE THAT your written response to the NQI
may also include a request for a hearing in this matter, in
which ¢ase a hesring will be convened and a determination made
by the Agency pursuant to 9 NYCRR Eubpart £81-4,

PLEASE ALSO TAKE NOTICE THAT if you do not reguest & hearing,
the Enforcement Committee will consider the NOT and any written
responae from you, and make a recommendation to the Ageney for
consideration. The Agency will then make 2 determination
pursuant toe ? NYCRRE § 551-3.4.

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS

General Facty

1. Axthur Spiegel and Margaret Spiegel, Permit Holders, own
-the subject property, comprised of Tax Map Parcel
42.01-1-45 in the Town of North Elba, Essex County, based
on an August 2, 1954 deed recorded on August 9, 1994 ip
Book of Deeds 1067 at Page 234 in the Essex County Clerk’'s

Qffice. See, Affidavit of Susan Parker, dated April 11,

2005 (“Parker Affd.#), 42, Exhibit (“Ex.”) A.
2. The subject property is located in a subdivision betwean

New York State Route 86 and 0ld Military Road in the Town




of North Elba, Essex County, in an area designated Moderate
Intensiﬁy Use on the Qfficial Adirondack Park Land Use ang
Development Plan Map. Parker Affd., %3, Ex. B.

The subject property is Lot 32 in a 54-lot subdivisieon
identified as the “Fawn Ridge Subdivision® that was
approved by the Agency pursuant te Permit 8?-53 issued to
Lakewood Properties, Inc. on April 22, 13588 gnd recorded in
the Essex County Clerk’'s Office on May 4, 1988 in Book 21
of Agency Permits at Page 333. Parker Affd., Y2, Bx. ¢
{hereinafter, the “Permik”).
.The Fawn Ridgé Subdivision is shown on a map entitled "Base
Map and General Development Map, Lands of Lakewood
Propertiesa, Ine.”, dated Wovember 23, 1987. Parker Affd.,
(%, Ex. D. This map is referenced in the Permit in Finding
of Fact (5) (a) on page 3 and shall hereinafter be referred
te as the “Base Map*. Parker Affd., Ex. C.

Bheet 2 of the Subdivisien Plan for the Fawn Ridge
Subdivision shows a portion cflthe subdivision that
includes the subject property. Parker Affd., Y&, Bx. E.
This map is referenced in the Permit in Finding of Fact

(5) {b} on Page 3 and shall hereinafter ba referred Lo as

the *subdivision Pian Map®. Parker Affd., Ex. C.




14d.

1l.

The subject property comprises approximately .86 acres
based on a June 8, 2004 survey completed for Permit
Holders. Parker Affd., §7, Bx. F. This survey expressly
references the Parmit in the top right-hand cormer, and
éhall hereinafter be referred to as the "Suxrvey®, Parker
Affd., 97, BEx. A.

The extent of vegetative cover as of 1587 on the lands
comprising the Fawn Ridge Subdivision is shown on a
topographic map done for Lakewocod Properties, Inc. on
June 24, 1287, which was submitted as Exhihit B
accompanying the subdivisicon permit applicéticn of Lakewood
Properties, Inc. Parker Affd., 948, Ex. ¢. This map shall
hereinafter be referred to as the *Topographic Map®.

The Spiegels sre constructing a single family dwelling on
the subject property. Parker Affd., fis.

The dimensions of the dwelling are approximately 95 feet in
length by 38 feet in width. Parker Affd., a3,

The dwelling comprises approximately L61555.5 square feeg
¢f living space. Parker, Af£fd., ¥33.

The Speigels own ab least two other parcels in the Fawn
Ridge Subdivision in addition to the subject property.

Parker Affd., f10. &ll three of the deeds for the lots




12,

13.

owned by the Spiegels, including the deed for the apubject
broperty, contain the following language:
*In addition to the restrictions contained herein, the
partiss of the second part shall ke aubject to and
abide by the terms and conditions in the Adirondack
Park Agency Permit &87-28...% Parker Affd., %33, Ex. .
The Agency-approved deed restricticns for the Fawn Ridge
Subdivision required by the Permit included the following
language :
*No building or structure shall exceed 30 feet in

hezight when measured from the highest point of the
structure {(exeluding the fireplace chimney) and the

lowest point of either existing or finished grade

_adjEEEnt to the stru;ture." Parkér Affd., i%f?=ﬁk. .
Thesze deeﬁ regbrictions were required by Condition 7{a) in
the Parmit to be ingluded in all deeds conveyed within the
Fawn Ridge Subdivisicn. Parker Affd., fTi1, Ex, C,
The Spiegela’ deed for the subisct propertv does_not
include the required deed reatrichiom 1anqqige_5§girding
height, nor does the deed for the lot most FEFent}y
acguired by Arthur Spiegel ip the Fawn Ridge Subdivision,
Parker AFEd., 9112, 13. However, the Spiegsls’ deed for
the property on which they built & house in 19%1, a deed
from the Spiegela to themselwves, does include the express
deed restriction language regarding height reqguired by the

Permit, Parker Affd., §Y14,15. The Spiegels’ 1551 house




appears to be less than 30 feet in height as required by

the Permit and their deed restrictions. Parker Affd., 915.

Other Approvals Obtained for the Spiegela’ Project

i4. By letter of June B, 2004, Ivan Zdrshal, P.E, approved the

Spiegels’ proposed canstructiuﬁ of & single family dwelling
on the subject property on behalf of the Architectural
Review Committee for the Fawn Ridge Homeowners Association,
Parker Affd., [28; Exhibit J.

15.. Mxr. Zdrahal is a homeowner in the Fawn Ridge Subdivision
and was professicnally invelved in the development of the
application for the Permit, having prepared both the Base
Map and the Subdivision Plan Map. Parker Affd., §z2s.

16. The Zdrahal letter also approved, on behalf of the
Architectural Review Committee for the Fawﬁ'Ridge
Subdivision, a variance from ?EEE of North Elba setbacks
for the hcusg, despite the fact that Condition i5t(h}) of the
rermit expressly required compliance with the Town's
setback requirements. Parker Affd., §30.

17. Arthur Spiegel was a member of the Fawn Ridge Homeowner
Aggociaticon’s Architectural Review Committee until 2003.
Parker Affd., (31.

18. wn gune 16, Yuve,) Arthur Spisgel applied to the Town of

North Elba for a building permit to comstruct a single




13,

20.

family dwelling on the subject property. Parker Affd.,

faz.

A building permit was issued to Axthur Spiegel on that same
date by the Town of North Elba. Parker Af£d4., Ya4.

The proposed house was to be 36 feat in height, reduced by
agreement between the Town and Arthur Ep;ggg;ptq 34 feet in

height. Parker Affd., %as.

History of Agency Enforcement Action

2L,

22.

23.

44,

Agency sataff responded ko citizen1cnmplaints about che
single family dwelling being constructed on the subject
property by conducting a-site visit on February B, 2005,
Parker Affd., 9Yis. )

In the course of that site vigit, Agency staff determined
that the dwelling under construction con the subject
property exceeded the 30-foob height restriction imposed by
the Permit. Farker Affd4., 1Yis.

Therzafter, agency staff cantacteé_ﬁr;hu; spiegel by
telephone and he volunktarily agreed bto cease conscruction
until this matter could be resolved. Parker AEE£d., §19.
Subseguently, Agency staff and the Permit Holders

attempted, unsuccessfully, to negotiate a resclution of

this matter. Parker ALfd., Y120.




25,

26.

27.

48,

23.

Failing to reach such a resaluticﬁ, Agency staff decided to
initiate a ps=rmit sus#ensicn proceeding pursuant to $ NYCRR
Part 581 in order to cbtain an Rgency decision in this
matter. Parker Affd., §z21.

By letter of March 9%, 2005, the attorney for the Spiegels
sought Agency ataff concurrence in a proposal to
temporarily =secure the partially-constructed singles family
dwelling against damage from the elements. Parker Affd.,
124.

Agency staff responded by letter of March 11, 2005,
concurring in the Spiegels’ propoeal to take temporary
measures to cover the partially-constructed single family
dwelling with plywood and tar paper. Parker Affd., §25.

Cn March 16, 2005, with the Spiegels’ permission, Agency
staff conducted a site ?isit ta the subject properkty with
Arthur Spiegel in attendance. Parker Affd., 916. The
March 16, 2005 site wvisit shall hereinafter be referred to
ag the "Site Visik~.

On March 30, 2005, having found that the Permit Helders

“were in the process of constructing & porgh on the aingle

family dwelling, Agency staff issued a Cease and Deaist
qider to the Spiegels. Parker Affd., Y26. The Cease and

Degist Order, attached herete as Exhikbit I, has heen




medified to allow the Spiegels to continue covering the
partially-constructed single family dwelling with plywood
and tar paper., Id.

30. In response to complaints from the Permit Holders, Agency
staf{ are in the process of investigating other single
family dwellings in the Fawn Ridge Subdivision that may
exceed the 30-foot height limitatien imposed by the Permit.
Parker Aff£d., $22.

31. 1Initig]l investigation by Agency staff indicates that there
may be other homss that have been previocusly built in the
subdivision exceeding the 30-foot height limit. Parker

AfEd., Yz23.

Relevant Pindings of Fact and Conclusions of Law in the Dermit

32, Pindings of Fact 14, 15, and 17 in the Permit state in

relevant part that:

“l4... Portions of Lotse 1, 2, 8, 5, 11-13, 15, 18, 32-
a4, 35-42, and 50-54 contain zlopes from 15 to 25%.
However, all lets have suitable sites with slopes less
than 15% for & homesite and driveway. Careful siting
and construction should be required to avoid excess
cut and £ill, =oil erpsion and remowal of existing
vegetation on lots containing slopes exceeding 15%."

"15... Bpruce-~fir woodlands dominace che lower plateau
and succegsional mixed woodlands of acoteh pine,
birch, and maple deminate the slopes and upper plateau
of the project site. The successional mixed btree
cover ranges from 8§ to 30 £t. in height with an
estimated average height of 20 f£. The existing
vegetation is important in..screening development from
view from public travel corridors such as Route 86 and




a3,

the waters of Lake Placid., The project spongor has
proposed the feollowing deed covenant restricting
vegetation cutting on individual lots:

'Qutting of trees shall be permitted cnly upon
permission of Lakewood Properties, Inc. and/or ite
guccessora and assigns or its agent and solely for the
purpose of providing a cleared area for construction
in accordance with the provisiona of theee covenants
and for the purpose of access and landscaping and for
the limited purpose of providing views or scenic
vigktas from a residence.' The propoesed covenant does
not ensure that only limited cutbing will cccur, and
therefore, conditions are required to enaurse that the
visual impacts of thie project are minimized and that
gpils remain stabilized.”

*17... Lots 10-15 and 39-41i will likely be readily
vigible from Route 85, Hillereat Avenus, commercial
establishments nerth of Route 88, Mount Whitney, and
the east central portion of Lake Placid, all within
two miles of the project site. Lots 39 and A0 are
prineipally or EQE;;gly open field...Topugraphy, ~ |
restriction or opdllding-height™toa-niaxifum-of 30 fr.,
use of warm earth rolors on structures, control of
clearance of vegetation, retention of front, side and
backyard vegetation, and eventual higher growth of
existing trees will aid in screening the wvisibility of

the project.®

The Permit included the following Conclusion of Law:

g,

The project would not have an undue adverse impact

pursuant to Section 802{10) {(e) «f the Adirondack Park
Agency Aot provided that:

.d.

the amount of out and fill and removal of tree

vegetation for read construction, drivewaya and homeaites
isg minimized."

Helght of Single Family Dwelling on the Subject Property

34,

Condition 15(g) in the Permit provides that:

“No structure shall exceed 30 ft. in height.”

10




i5.

6.

aT.

ie.

Condition 7{a}) in the Permit reguires deeds for lots in the
Fawn Ridge Subdivision to reference the Permit and teo
ingclude deed restrictions including:
*a 30 ft. building height limitation, msasured from
the highest point of the structure {(excluding
fireplace chimney} and the lowest point of either
existing or finished grade adjacent to the structure.”
The single family dwelling under construction for the
Spiegels on the subject property is apprcximate?ﬁkﬁ}.T feet
in height based on measurements taken by Agency ataff

during the Site Visit. AaAffidavit of Shaun Lalonde, ¥P.E.,

dated April 12, 2005 (*LaLonde Af££d4.”), 95,

The height of the face of the single family dwelling facing
to the northeast, NY¥S Route B6 and Lake Placid is
apprcximatelyfaiﬁjﬁféet. LaLonde affd., Y8. A retaining
wall and fill supporting the dwelling adds an additional
eight feet in height to the structure, for the total height
of approximately 51.7 feet measured a= the Permit reguires,
Lalonde Affd., {9s,8.

Based on Finding of Fact 17 in the Permit {gee paragraph 32
above), it is clear that the Agency believed that
restricting the height of dwellings tao 30 feet would hélp
to minimize the visibility of development on the subject

property. Affidavit of John Ouinn, dated April 15, 2005,

{“ouinn Affd.*), Y19,

11




Location of Single Famlily Dwelling on the Subject Propexty

s,

40 .

41.

42.

Condition 15(j} in the Permit provides thak:
"Dwellinge and agcesgory structures for lots 39-41 and
56-54 shall be located at least 20 ft. back from the
abrupt change in slope at the top of the hill.~”
Finding of Fact 14 in the Permit noted that while the
subject property had steep slopes ranging from 15% - 25%,
thers was room for locating a dweslling on the subject
property on =lopes less than 15%. Supra, {32,
Agency staff uged rthe Survey and Topegraphic Map, confirmed
by field measurements, to wmap the approximate location of
the Spiegels’ single family dwelling in relatiop toc the
Elopes on the subjeckt property shown on the Topograhic Map.

Parker Affd., 99; Lalonde Affd., 410. The resulting

excerpt from the Topographic Map iz attached to the Farker

‘APfidavit as Exhibit H. A copy of the excerpt, used to

more specifically describe the slopes on the subject
property, is attached to the LalLonde Affidavit as

Exhibit A.

As depicted on the excerpt from the Subdivision Plan Map,
the topegraphy of the subjeat_property glopes downward from
the edge of Algonguin Drive with gentle slopes of 8% - 12%
to topographic elevation conteur 1546, LaLonde Affd., §1z,

Ex. A, Mr. Lalonde has shaded this portien of the subject

12




43.

44,

45.

48,

property in red on the excerpt from the Subdivision Plan
Map., Lalonde Affd., Y12, Bx. A.

As found by the Rgency in Finding of Fact 14 in the Permic,
there waz ample room for a single family dwelling on the
ﬁorticn of the sﬁbjeﬂt property where slopes are less than
15%, asz the approximate diatance between the Spilegels'
property adjacent ko Algonguin Drive and contour 1344
ranges from 105 feet kto 155 feet', Lalende Af£d., 913.
MNortheast of contour 1946, there is a clear change in the
steepness of slopes on the subject property, with slopes
ranging from 21%-2%%. Mr. Lalonde has shaded this portion
of the avbject property in green on Exhibit A te his
affidavit, LaLonde A£fd., Y14, Ex. A.

The change in the steepness of slope on the subilect
propefty begins at contour 1946, and clearly represents the
*abrupt change in slope” referenced in Condition 15(j} in
the Permit. Lalonde Affd., Y15; Parker Affd., Ex. C.

The portion of the property above this change in slope
{shaded in red on the excerpt from the Topographic Map
attached to the LaLonde Affd. as Exhibit A} is the only
location on the property where development could occur on
slopes less than 15% az contemplated by Finding of Fact 12

in the Permit. LalLonde Affd., Y16; Parker Affd., Ex. C.

13




¢7. The Spiegels’ single family dwelling is not being
constructed 20 feet back from the abrupt change of slope on
the subject property; rather, it is located is on or down
the slope from the "abrupt change in slope”. Lalonde
Affd., Y17, BEx. A. The dwelling, as curremntly located, isg
at its nearest point approximately 130 fest from the edge
of the Spiegels’ property adiacent to Algonguin Drive,
LaLonde Affd., %17.

4B, BSpecifiecally, the Spiegels’ single family dwelling is
located on slopes that are more than 15%, rather than on
the portion of the subject property closer to Algonguin
Drive having slopes of less than 15%. LaLonde affd., 18.

492, PFinding of Fact 14 in the Permit (zee paragraph 32 above)
2learly shows that the Agencgy believed that careful siting
of dwellings on slopes lesg than 15% on the subject
property would help to minimize potential adverse impacts,
including visual impacts. Quinn Af£d4., 9Yi8.

Elimination of Succeasional Tree Growth on the Subject Property

50. Conditicn 15(i)} of the Permit provides that:

*Buccessional tree growtbh shall be allowed to oogur.”
5L, Conditien 15{g¢) of the Permiﬁ provides that;

"In no event shall a clearing for a wview be greater
than 20 ft., wide.”
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2.

Bi.

54.

5.

S&.

The Topographic Map describes the subject propesrty as

“sparsely wooded” as of 1587. Affldavit of Brian Gxisi,

dated April 12, 2008 ("Grigi Affd."), §7: Parker Affd.,

Ex. G.

this characterization iz coneistent with Finding ¢of Fact 15
of the Permit, which described vegetation in the area
including the subject property as successional mixed
woodlands of scotch pine, birch, and maple, ranging from

8 to 30 feet ln height with an estimated average height of
20 feer. Grisi AfFd., Y4.

Aerial photographs of the subiect property taken in 1954,
and the results of Agency staff investigsabtion and analysis,
establish that significant successional tree growth was
gcourring in the area where the Spilegels’' single family
dwelling is being constructed. GCrisi Affd., §48-13, Ex. A.
According to Arthur Spiegel himself, tree growth on the
subject property in the area where the Spiegel’s single
family dwelling is being constructed was similar to the
trae growth on the neighboring property to the west of the
subject property. Parker AFfd., 137,

Agency staff estimate that the percentage of rree cover,
predominantly{seotch pinéL birch andrhaplg, on neighboring

properties surrounding the subject property is
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a7,

=58,

9.

60,

approximately 804, that ia, tree canopies cover
approximately &0% of the land. Grisi Affd., YY14-1s.
Arthur Spiegel acknowledged to Agency staff that he had
removed the trees on the subject property where the single
family dwelling is being constructed. Parker Affd., §is.
Aerial photegraphs of the subject property taken in 2003
establish that moat of the successicnal tree growkth in the
arca of the Spiegels’ single family dwelling had been
removed between 1994 and 2003. Qrisi AfEd., 120.
SBuccesaional tree growth on the subject property in the
area where the Spiegels’ single family dwelling is being
constructed has not been allowed to occur, as reguired by
Condition 15{i) of the Permikt, =ince thak area 1s now
covered by the partially-construckted dwelling itself, the
driveway, and grading associated with the dwelling.

Grisi A£fd., 9Y21.

The successional tres growth that was occurring in the area
wﬂere the Bpiegels’ dwelling is being constructed weould
have provided vegetative screening from views from the
north and neortheast, ineluding views from NYS Rouce 86 and
Lake Placid, had thoss trees been retained and the dwelling
constructed where Condition 15{j} of the Permit intended it

ko be built, i.e, 20 feet back from the abrupt change in
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Vigibility of the Permit Holders’ Partially-Congtructed Dwelling

a3.

&4.

B5.

The Pexmit anticipated that there would be potential
adverse visgual impacts from construction of a single family
dwelling on the subject property and sought to minimize
those impacts through permit conditicns including
limitations on the height and logation of dwellings on the
property, and through the retention of guccsssional tree
growth intended to provide screening of the dwelling.

Quinn Affd., ¥24.

Finding of Fact 17 in the Permit stated that development o
the subject property would likely be visible from NYS Route
85, Mount Whitney, Hilleorest Avenue, and Lake Plawid.
Supra, Y¥3z2.

In the ¢ourse of their jnvestigation, Agency estaff ocbserved
the Spiegels' singls family dwelling from NYS Route 86 zand
Lake Placid, and documentced the adverse wisual impacte that
the Permit, through its conditions, socught to minimize.
Quinn Affd., Y26. Photographs of the partially-conatructed
structure from NYS Route BS and Lake Placid, taken by
Adgency staff on April 14, 2005 and Marxrgh 18, 2005, are

attached to the Quinn Affidawvit as Exhibits A and B,

respectively.

18




66,

T &7.

8.

Findings of Fact 14 and 17 in the Permit, read Logether
with Conditicns 15{g),{i} and (j}, clearly indiecate that
the Agency believed that the potential adverse visual
impacts of development on the subject property could be
satigsfactorily minimized by the careful siting of a
dwelling on the subject propexrty on slopes less than 15%,
the retention of succcessional tree growth on all sides of
the house, including the zide facing NY¥S5 Route 86 and Lake
Placid, and by limiting the height of structures on the
subject property to 30 feet. QCuinn AEEd., 127.

Rather than minimizing the visual impacts of thelr single
ﬁamily dwelling, the dwelling that the Spiegels are
building has resulted in the very adverse visual impacts
that the Permit sought to aveid. Quinn Affd., %28. A= a
result, the Spiegels' single family dwelling is the most
visible of any dwelling in the Fawn Ridge Subdivision as
geen from NYS Route 88 or Lake Placid. Id.

The Spiegels’ dwelling is perched on the edge of the slope
and extends in height above the trees along the ridge line
enn either side and behind ic. Quinn Affd., 42%. The
dwelling is "“skylighted®, meaning that it extenda ashove the
trees and ridgelines az seen from NYS Route 86 and Lake

Placid. Id. No trees or other vegetakion screen any

15




&5 .

T6.

T1l.

7%,

portion of the Spiegels’ single family dwelling from NYS
Route 26 and Lake Placid, except for perhaps a small
portion of the basement of the structure. Id.
Snow-covered roofs of other single family dwellings in the
subdivision are visible from NYS Route BE and Lake Placid
ag well; however, the mass of those dwellings are broken up
by trees on all sides and the roofs are located below the
tree-line along the ridge. Quinn Affd., §30. Purther,
those dwellings will be well-screensd during the times of
year when leaves are on the trees. Id.

The Spiegels' dwelling is out of character with the other
houses in the Fawanidge subdivision due to its large size,
averall mass, height, and extent of vizibility. Quinn
affd., 931.

Based on Agency staff observations, the edverse visual
impacts of the 5piegels’ single family dwelling from NYS
Route 86 and Lake Placid would have been substantially
minimized had the Spiegels complied with Conditions 15{g),
(i) and (i} of the Permit. OQuinn Affd., 932.

In Agency staff’s opinion, the adverse visual impacts of
the Spieqels’' single family dwelling would be significantly
minimized if the Spiegels are regquired to comply with the

Permit by limiting the hesight of their single family
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3.

74.

75.

TE.

T

dwelling to 30 feet, moving their house back 20 feet from
the abrupt change in slope on the subject property, and

planting trees in an area including that 20-foot buffer

‘area teo gereen the single family dwelling from views from

NYS Route 86 and Lake Placid. (uinn Affd., 933; Grisi

Affd., Y25; Lalonde Affd., §13.

FIRST CLATM OF NONCOMPLIANCE WITH THE FERMIT

Condition 15(g) of the Permit restricted the height of

structures on the subject property to no more than 30 feet.

Agency investigation rewveals that the single family
dwelling that the Spiegels are constructing on the subject
property is approximately 51.7 feet in height,
The Permit Holders are viclating Condition 15(g) of the
Permit by constructing a single family dwelling on the
subject property that is more than 30 feet in height.
ARCOND CLAIM OF NONCOMPLIANCE WITH THE PEEMIT
Condition 15(j) of the Permit required any dwelling to be
set back 20 fest from the abrupt change of slope on the
subject property.
Agency investigation reveals that the single family
dwelling that the Spiegels are constructing on the subject
property is located on or downslope from the ahrupt change

in slope on the subject property.
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T8.

3.

80,

BL.

2z2.

The Permit Holders are violating Condition 15(j) of the
Permit by constructing a single family dwelling within 20
feet of the abrupt change of slepe on the subject property.
THIRD CLAIM OF NCNCOMELIANCE WITH THE FPERMIT
Condition 15(i}) of the Permit provides that sueccessional
tree growth shall be allowed to ccour con bhe subject
property.
Agency investigation xeveals that the Spiegels have removed
all successional tree growth from the subject property in
the area where their single family dwelling is being
constructed.
As claimed above, the Spiegels’ single family dwelling ia
being constructed in a location not authorized by the

Permit, i.e., on steep slopes rather than 20 feet back from

" the abrupt change of slope on the subject property.

Successicnal tree growth was required by the Pexmit to he
allowed te cceur in this area for purposes of providing a
vegetative screening buffer betwsen any dwelling and views
of the subject property from public locations including NYS
Route 88 and Lake Placid.

Permit Heolders are vioclating Conditien 15(i} of the Permit

by failing to allow successional tree growth te occur on

22
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the subject property in the area where the aingle family

dwelling ia being constructed.

Relief Snught

In this matter, Agency staff seek an Agency determinaticn that

the violations of the Permit deacribed above have occurred and

are continuing to occur. In additicn, Agency staff request the

issuance of an grder by the Agency as follows:

(1)

123

Suspending rhe Permit on the subject property until such
ﬁime as the Permit Holders have taken measures to bring
their development of the subject property intc complisnce
with the Permit.

Requiring the Permit Helders to comply with the Permit by:
(&} reducing the height of the single family dwelling on
the subject property te no more than 30 feet measured from
the highest point {excluding the fireplace chimney) and the
lewest point of either existing or Einished grade adjacent
to the structure; (b) relocating the single family dwelling
te a loration approved by Agericy staff that is more than 20
feet back from the abrupt change of slocpe on the subject
property; and {c} developing and implsmencing a tree-
planting and maintenance plan, subject to prior approval by

Rgency staff, for the purpose of screening the single
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family dwelling from views from NYE Route 86 and Lake

Placid.
{3} Suech other and further relief as the Agency may deem just
and proper.

DATED:; Ray Brook, New York
AR k2>, 2005

ADIRGHDACK PARK AGENCY

- M&E}r_ﬁzﬁma&
Mark Sengenberger

Acting Execukive Director

To: Thomas Ulasewicz, BEsg.

24




