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Pursuant to CPLR § 2106, Loretta Simon, an attorney
duly admitted to practice in the courts of the State of New York,

hereby affirms the following under penalty of perjury:
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1. I serve as an Assistant Attorney General in the
Environmental Protection Bureau of the Office of the New York

State Attorney General and am counsel to the Adirondack Park

Agency (“the APA”) in Lewis Family Farm, Inc. v. NYS Adirondack

Park Agency, (Sup. Ct., Essex Co. Index No. 498-07) ("Case No.
I"); in the subsequent‘CPLR article 78 proceeding, in Matter of

Lewis Family Farm, Inc. v. APA, (Sup. Ct., Essex Co. Index No.

315-08) ("Case No. II"); and in the APA’'s enforcément action, APA

v. Lewis Family Farm, Inc., Salim B. Lewis and Barbara lLewisg,

(Sup. Ct., Essex Co. Index No. 332-08) ("Case No. III"). The
appeals in these three cases\were consolidated'by this Court'’'s
. Order dated January 15, 2009. Accordingly, I am familiar with
.the'underlying facts and the litigation among the parties.A
2. - I submit this affirmation in further supﬁgrt of the
APA’S motion for an order extendihg this Court’s May 19, 2008
' /

order and/or an order for injunctive relief to maintain the

status gquo and allow dc;upancy of only one of the three single—
family dwellings at issue in this litigation until these -

consolidated appeals are finally determined.

3. The APA does not seek to shut down the Lewis Family
Farm (“Lewis Farm”), "rob the Respondent of the 2009 growing
season, " "crush the farm," or otherwise enjoin farm activities as

alleged by Lewis Farm’s counsel. ee Memorandum of Law of John
J. Privitera dated February 17, 2009, pp. 1, 2, 11 ("Memo of Law,

February 17, 2009"). These baseless assertions should be

disregarded.



4. The APA merely requests an‘order maintainiﬁg the status
guo. The status guo is that two of the three single~familylu
dwellings are not occupied. Lewis Farm does not dispute that two
of the three single-family dwelliﬁgs are currently unoccupied,
have never been.occupied and do not have certificates of
occupancy. See Memo of Law, February 17, 2009, p. 28, .9 2. In
fact counsel for Lewis Farm concedes “that two of Respondents.
three farm employee houses are 1ncomplete and not yet up to
code . ” See Memo of Law, February 17, 2009, p. 23, footnote 7.
_Furthermore counsel reveals that “The two farm employee house
shells dc not even have toilets yet.” See Memo of ‘Law, February
17, 2009, p. 23, footnote 7. Accordingly, there is no doubtvthat
maintaining the status ggg_cn appeal means that.thevtwo'
unoccupied houses remain unoccupied.

5. The APA has a strong likelihood of success on the
merits in these appeals. The Supreme Court.in Case No. 1 (Ryan,
Acting.J.S,C.) correctly held that the APA has jurisdictidn over

these three single-family dwellings pursuant to both the APA Act

(Executive Law § 801 et. seq.) and the Rivers Act (ECL § 15-2701
et seq). See Affirmation of Loretta Simon dated. January 30,

2009, ¢ 4, Exhibit G (Decision and- Order dated August 16, 2007,
RYan, Acting J.S.C.) pp. 4-6. Lewis Farm’s characterization cf
Justice Ryan’s Decisicn and Order as a "Remand Order"'is

inaccurate. See Memo of Law, February 17, 2009;>p.'3. Justice

Ryan did not order a remand, but affirmatively declared



jurisdiction of.the APA over these three single—family‘dweliings,
and dismiSsed'the complaint as prémature._ The matter was never
referred back to Justice Ryan.-

6. The APA seeks this interim relief to prgvént onéding
Violations of environmental 1aWSvfor the'protection of Adirondéck
Park lands and a valuéble river cofridor protected by state
statutes. Irreparable injury is both'presumed aﬁd obviéus, and

no further showing beyond establishing a statutory violation. need

be made. See New York v. Sour Mtn. Realty, Inc., 276 A.D.2d 8,

- 15-16 (2d Dep’t 2000) ; New York v. Brookhaven Aggregates, 121

A.D.2d 440, 442 (2d Dep’t 1986); cf. Adirondack Park Agency Vv.

Hunt Bros. Contractors, Inc., 234 A.D.2d 737, 738 (3d Dep’t

1996); see aléo Simon.Aff. Januaty 30, 2009, Y 13, 14.

7. Counsel’s conclusory assertion thét,this motion seeks
interim relief that prohibits farm development is wrong. See Memo
of Law,'February_l7, 2009, Péint 1; 99 7-9. It is undisputed
that~the‘three-sing1e—family dwellihgs are already constfucted,
tonsequently;‘there is no issue of stopping construction. See
Simon Aff. January 30, 2009, § 14; see also Affidavit of Sarah
Reyndlds dated January 29, 2009, Exhibit A (photographs oﬁ the
‘three dwellings). The issue to be’decidéd on this motion for
injunctive relief is whether to allow occupancy of the two houses
that are currently vacant, which if,occupied-would trigger use of
.septic systém(s) on protected Adirondack lands,.which have not

been permitted by the APA.

8. Lewis Farm’s argument that its septic system complies
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with public health laws is beside,the point. See Memo of Law,
Februafy 17, 2009. At issue are the APA’s standards for waste
water treatment, which arevmore stringent than the public health
standards and afe desighed to protect'environmentallv sensitlve
areas from undue adverse impacts to water quality, ground water
and other resources. See Affidavit of Shaun LaLonde'dated'January
29, 2009, Y &-11.

9. Lewis Farm’s counsel overstates the protection that New
York State Constitution Article 14, Seotion 4, affords, implying
that no court has ever enjoined or prohibited farm development,
and stating that farm houses are “constitutionally proteoted
against all land use regulation.”"See Memo of haw, February 17,
2009, pp. 8-9. That provision does not immunize farms from
complying'with the State’s environmental'laws and regulations.

In fact, Lewis Farm itself has been the subject of a prior court
order for wetlands violations as a result of unpermitted
development on its property. See Exhibit A (Order of Supreme
Court,' Essex County, dated December 26, 2000, J.S.C., Dawson).
10. While Agriculture and Markets Law § 305-a limits local
governments’ regulation'of farmland, it does permlt regulatlon
for public health and safety, that provision does not limit
regulation by State.agen01es It cannot be dlsputed the State has

regulatory authority over farmland for enforcement of

environmental laws. See, e.g., Russo v. Jorling 214 A.D. 2d 863 -

(3d Dep’t 1995)(finding'for Department of Environmental

Conservation for enforcement of wetlands Violations on farmland) .
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11. Finally, Lewis Farm argues in its memorandum of law

that requiring Lewis Farm to maintain the gtatus guo would

inflict certain economic harm. See Memo of. Law, Eebruafy 17,
2009, p. 23. This cqnclusory assertion made by counsel in a
mgmorandum of law is not based on any sworn statement or other
reliable evidence. Similarly, counsel’s allejaﬁion‘that Lewis
Farm’s ability to récruitfworkérs would be destroyed if the
motion was granted, is$ an unsworn assertion of counsel and is not
based on an éffidavit of a peréon with specific knowledge of
Lewis Farm’s opéfations. See Memo of Law February 17, 2009, p.
23;

12. .The affida&it of Barbara Lewis which is attached to
counsel’s responsive papers is not a recent affidavit. That
affidavit was submitted to the APA during the administfative
proceedings in January 2008. It diéqlosed that the farm alréady
has separate housing for its farm manager, .who éccupies a fourth
house on the farm, not one of the three hoﬁses that is the
subjeéct of this litigation. .See Affidavit of Barbara Lewis (“ﬁ.
Lewis Aff.”) dated January 17, 2008, § 12. In‘additioﬁﬁ Barbafa
Lewis averred that the farm had three full-time employees who
live off thé'farm, inéluding one who lives in Plattsburgh. See -
B. Lewis Aff. 99 9, 10. While the affidavit describes. the off-
farm housing as “indonﬁenient," that is a far different
chafaéterization'from counsel’s memorandum of law that “A Stay

Would Inflict Certain Economic Harm Upon Respdndent.” Moreover,
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since Barbara Lewis provided that affidavit, this Court granted
Lewis Farm the right to have its workers occupy one of the three

’houses. Lewis Farm has not demonstrated'that its operations will

be harmed by continuing the status gquo.

13. Accordingly, the APA requests.an order to maintain the

status quo, allowing occupancy of only one. of the'three dwellings
as provided for in this Court’s May 19, 2008 order, until a final

determination of these consolidated appeals.

Dated: Albany, New York
February 20, 2009

(%\r\/
LORETTA SIMON :
;/As31stant Attorney General
v/ Office of the Attorney General
Environmental Protection Bureau
Attorney for the Adirondack
Park Agency
The Capitol
Albany, New York 12224- 0341
(518) 402-2724
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SUPREME COURT OF THE STATE OF N'EW YORK

COUNTY OF ESSEX
X

. STATE OF NEW YORK and the ADIRONDACK PARK
AGENCY, |

Plaintiffs, | NOTICE OF ENTRY
against- E Index No. 626-00
LEWIS FAMILY FARM, INC., | |
| . Defendant.

X

PLEASE TAKE NOTICE that attached hereto is a true copy of an Order of the Court
(Hon. James P. Dawson), dated December 26, 2000, ordering the parties to comply with the
terms of a Consent Ordér, annexed to said Order, filed and entered on Janvary 3, 2001, in ihe 4

office of the County Clerk of Essex County, located in Eﬁzabethtown, New York.

Dated: January 8, 2001
: Albany, New York
ELIOT SPITZER
Atomey General of the State
of New York
Attomey for Plaintiffs
The Capitol

Albany, New York 12224

' B 402% ‘ .

By: VTS s“@i
ROBERT ROSENTHAL
Assistant Attorney General

To: John annera
MCNAMEE, LOCHNER, TITUS & W]LLIAMS P. C
Attorneys for Defendant
75 State Street, P.O. Box 459
Albany, New York 12201
(518) 447-3237
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Cideti-3 pg o2z At an Ex Parte Term of the Supreme Court of the
LT e o State of New York for the County of Essex'at
FhlenES il nl 12850 Supreme Court Chambers, Elizabethtown, -

New York on the 26th day of December, 2000.

PRESENT: . HON. JAMES P. DAWSON, JS.C.

STATE OF NEW YORK and the

ADIRONDACK PARK AGENCY, -
Plaintiffs, : ‘ ORDER
-against- Index No. 626-00 -
: , RJI No. 15-1-00-0354
LEWIS FAMILY FARM, INC., -

Defendant.

The Plaintiffs, haviﬂ'g served. the Deferidant with a copy of the summons and verified )

complaint dated December 7, 2000 and filed December 12, 2000, and the Defendant having

" acknowledged service by the notice of appearance of its counsel (undated) and as memorialized in

oo [ Demas

the affidavit of John J. ]%rivitera, Esqg., sworn to December 20, 2000, with exhibits, and the parties _
having agreedtoa respiution of'the dispute raised in the pieadings'as set forthina aocumcnt entitied
"Consci:u Ol‘dEI:" whiﬁh was signed by .czqunsgl for the Plaintiffs on December 7, 2000, and. was -
signed by counsel for thg Defendant on December 11, 2000, with the corporate Defendant hﬁving |
signed that document on December 8, 2000, and the Court deeming this "Consent Order” to be a
Stipﬁlatién of the parties, and the Plaintiffs, by the affidavit of Robert R_oseniha.l,'Esq., SWOr 10-
Decermbher 11, 2000, having moved fo_r an order settling the parties’ dispute puisuaﬁt 1o the tcrms‘ of
that Stipulation, and the D;fendam having consented to that relief and having implicitly: withdrawn

its appearance by the above-mentioned affidavit of Attomey Privitera swom to December 20, 2600,

e

.
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and not otherwise evincing an int:htion to énswer the tomplaint, thus allowing the Court to treat
Bl aimiffs; motion as one seeking a defau]tAj udgment and thereby permitting the Court 10 épproi}e the | -
resolinion of the parties” dispute in accordance with the terms set forth in the Stipulation, it is
hergby | | i
ORDERED, that the Plaimiffs may enter judgment against the Defendant pursuant to the
~ terms of the parties’ Stipuiation, and it is further | .
ORDERED, that the parties comply with all enforceable terms and conditions of that

Stipulation.

L
DATED:"  December 26, 2000
Elimbcdutown, New York

HON. #AMES P. DAWSON, J5.C,

ENTER:

EERRCN

amet & Tawsor, 152,
Sugreme Soun Cnamber
Er3x Zouoir Tourthoure




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ESSEX .
X

STATE OF NEW YORK and the ADIRONDACK PARK ;

AGENCY, R
Plaintiffs, , QQESLNIQLD&
-against-' | . | Index No. 6 2.4 —0O0
LEWIS FAMILY FARM, INC.,
| - Defendant.
. A
v ‘wH;EREAS:

A The Léwi_s_Family Farm, Inc. ("LFF") c;wns and operatés an appr6>dmate1y 100-
acre farm field (“farm field™), within a larger parcél of land 2lso owned by LFF, located off of
Clark Road, in the Town of Essex, Essex County, New York. .'i‘he farm field is located adjacent
10 the environmentally sensitive Webb Roycg Swamp (the “Swamp™), a 300—acf§ wetland
ecos‘yster;{.of ‘which one-third ﬁas_ééa;z.i};-l;y thé —S_t;teof New Yofk in the 1990‘5; ‘-'I"he Swamp,
located thhm the Adirqndaqk Park, is classified as Wil_d Forest unde.r the S£aie Land Master Plan
and includes freshwater wetlands. | A-

B.  Thefarm field includes approximately eight acres of freshwater wetlandé in its
southeast corner immediately adjacent to the state-owned poﬁion of the 'S.wamp. The LFF-
owned B-acre ‘weﬂand is part of the~ Swamp ecosystem.

(o The Adirondack Park Agem.:y (“the APA™) is respoxisible, pursuant to

Environmental Conservation Law (“ECL™) Asticle 71, 'title 23, for enforcing the Neﬁ' York State

Freshwater Wetlands Act (“the Act™), ECL Article 24, within the Adirondack Park.




B '

D. - The Swémp is protected under the Act, which pro}u'bits all draining, dredging,
excavating, filling, and depesiting in, on or adjacent 1o freshwater wetlands, and any other activity
that substantiaily impairs the ﬁJnctliops served by or the bepeﬁts derived from wetlends 1f not |
permitted by the APA. See ECL §§ 24-0105, 24-0701, 24-6705, and 24-0801. Pursuant to its
delegated authority under 9 New York Code, Rules and Reéelations ("NYéRR”) Part 578, the- !
APA has rated the Swamp asa categoﬁ “1* wetlanc.i, the highest value on ; scale of l t04.
Under this rating, the APA cénnot approve a proposed activity wnhm the wetland thhout a
finding that the activity would be compatible with the preservation of the entire wetland and
would not result i in degradanon or loss of any part of the wetland or its associated values. §§§ 9
NYCRR § 578.10(a). '

E. The State-owned portion of the vaamp is also protected under Article XIv, §1,
of the New ;x’ork State Constitution, which provides that “[tJhe lands of the state, now owned or

hereafter acquired, constituting the forest preserve as now fixed by law, shall be forever kept as

wild forest lands ”

F. From in or about October 1998 urml February 1999, LFF installed an extenswe
dramage system both on the farm field and within the Webb’ Royce Swamp for the purpose of
draining the farm ﬁeld of both surface and subsurface water for crop production.

| G. Plaintiffs allege that the drainage project included extensive work on the farm field, -
including (i) the remova! of trees and vegetation, ﬁx) exter;siVe regrading, (iii) filling of the 8-acre
wetland area discussed above (tv) excavation of two Iong-abandoned ditches and side-casting of

the dredged materials onto adjacent wetlands ('v) installation of a culvert to collect and channelize




-

surface water from the two ditchies, and.(vi') installation of subsurface tile drains and a manhole
for the purpose of collecting water from the drains.

H. Plamt:ﬁ‘s forther allege that both the surface and subsurface water flows from the
dréixtagc s;%tem Jocated on the farm field were channelized into and through the Swamp via a
250-foot long ditch, between 10 and 12 feet wide, and hav'tng a tlcpth of bettwgén ‘18 inches axtdv
two feé_t, excavated into the Swam_;t by LFF >s employees and cﬁntrambrs; the drédged mate_n'als.
were dépoé.ited.over the adjacent wetlands vegétation in the S'vvgmp; ,and,‘in ord& to ext:avatg tl'te
ditc!t, LFF’s employees and t:ontractors clear-cut timber, understory, and other vegetation in the
Swamp. | ‘ .

. L ‘LFF nexther sought nor received pernuss;on from the APA or from the New York
State Department of Envuonmema] Conservauon ("DEC”) for conductmg any of the work thhmv
the farm field or the State-owned Forst Preserve lands of the Swamp |

i Plamnﬁ's aliege that through the acuvmes conducted by LFF’s emplovees and

» contractors within the Swamp, LFF has wazitci:l_?gth Arucle XIV § 1 of the New York State
Constitution and the Act. Plaintiffs also allege that ;a:d a;t:vmu and their lasting i impact onthe
Swafnp constitute a cominui_ng trespas.s and Bave darnaged the naturat resom;ces of the State.

K - LFF alleges that it is not legall); responsible for the alleged violations, that ithada

right to conduct the alleged work under the agricultural exemption of the Federal Clean Water

Act, 33US.C §§ 1344(_0(1)(.4) and (C), and the Act, ECL § 24-0701(4), and'that the Swamp

was not harmed.
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L. Prorto agreeing td the terms of this Consent Order (*Order”), LFF contn'buted

850, 000 to the Town of Keene for the purpose of assisting in the funding of the “szermedc :

Streambank Protecnon Pro;ect as an Environmental Benefit Pro;ect

NOW, without admission, in the mterests of resolving this marter and upon the consent of

. the undersigned counsel for Plaintiffs and of LFF, it is hereby STH’ULATED and AGREED by

the pames as follows:

1. Restoration of §v.amg Area: LFF shall restore both the area where the ditch was -
excavated in the Swamp and the hJStoncal_ﬂow into the Swamp area in accordanc; with the
requirements and‘ schedulé set f;onh in the Engineering Plan, antached hereto as Exhibit A and
made a part hereof. '

2. . M: In the event that LFF defaults by failing to timely 'complj- -
with ;he requirements of paragraph 1, above, the APA shall provide LFF with written notice of

such default served by overnight courier to the address set forth on the signatory page of this . - '

. Order. LFF shall thereafter have three (3) days frqi-n the receipt of the written notice to cure the

dcfaixlt; If LFF fuils to cure the default, the APA shall be entitled to payment by LFF of a
stipulated penalty or penalties to be calculated in accordance with the following schedule:

.Period of Non-compliance -~ Penalty per Dz

1st day through 30th day $500
Each day beyond the 30th day $1,000.

3. Inspections: LFF shall allow authorized representatives of the APA access to the

farm ﬁeld without prior nonce at such times as may be necessary in order for the APA to mspect

and determme the status of LFF’s comphance with this Judgment.
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4, Force Majeure: LFF shall not suffer any penalty under any of the provisions,

terms and conditions hereof, or be subject to any proceedings or actions-for any remedy or relief, '

if LFF cannot comply with any requirements contained herein ‘because of an Act of God, war, riot,
or other catastrophe as to which negligence or willful misconduct on the part of LFF were not a
proximate cause, provided, however, that LFF shall immédiately Tnotify the APA in writing npon
obtaining knowledge of any such condition and request an extension or .modiﬁcation of the
- provisions hergof |

5. - Indemnity: LFF sha!i indemnnify and hold harmless New Yorl; State,; the APA,
DEC, and any of their employees or contractors for il claims, 'action_s, damages and costs -
resulting .from the APA’s, DEC’s, or LFF’s acts in fulfillment or attempted fulfiliment of thg
provisions of this Judgment, unless said acts were caused by the intentional or reckless acts of *
New York State, the APA, DEC, or any of their empioyees or contra;:térs. '

6..  Reservation of Rights: Nothing in this Jﬁdgment preclude; the APA from

¢

enforcing, at its election, in law or equity, the terms, provisions, and conditions of this Judgment

aéainst LFF in the event that LFF shall fail to fulfill any of the obligations contained herein. ‘The
. existence of this Judgment shall not be a ground for requiring initiation, continuance, or transfer
of any enforcement proceeding or action to any forum not of the State's choosing.

7. Entire Settlement: This Judgment shall constitute the entire agreement of the -

partiés with respect to settlement of those violations specifically referenced in the Complaint and
is in full satisfaction of all civil or administrative claims that were or could have been raised in the
Complaint against LFF, its principals, shareholders, officers, employees, agents, and contractors

with respect to the facts alleged therein. Other than the Complaint that is hereby resolved aﬁd

2
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ex‘c¢p§ as is necessary in the discretion of the State of New York to enforce.the' terms of this
Order, the State of New York and each of its agencies shall forbear from bringing any action,
proceeding or suit against LFF and its pxincipals,'s};areholders, officers, employees, agents,
contractors and represent.atives'fbr‘any penalties, relief, remediation or restoration based upon the
activities alleged in the Complaiht. Nothing herein shall constitute a releasc of LFF’s liabiﬁty for
condmons on and adjacent to the farm field unknown to the' State on the date hereof,

8. Binding Effect: This Judgment shall be binding on LFF, and its officers, dn'ectors
partners, affiliates, cmployees successors and assig:ns

9. Contmmng Junsdncgmn The Court shall have commumg Junsdlcnon over thls

matter to enforce the terms and condmons of this Judamem

SO-ORDERED:

JS.C

= : DATED:




CONSENTED AND AGREED TO BY:

ELIOT SPITZER
.Attorney General of the State
of New York

Attorney for Plaintiffs .
- New York State Department of Law
The Capitol

Albany, New York 12224

{518) 402-2260 '

o 8815 ]

Robert Rosenthal
Assistant Attomney General.

Daet: _12fo (<~

" MCNAMEE, LOCHNER, TITUS &
WILLIAMS, P.C.

Attomeys for Defendant

75 State Street, P.O. Box 459
Albany, New York 12201

LEWIS FAME,Y FARM, INC.
66 Montvxew Aye. . -

Sahm Lewis <
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Exhibit A

A _Supervision: Prior to the commencement of restoration work on State land, LFF shall
‘provide notice to the APA (Ray Curran) and DEC (Ken Kogut, Region 5) of the specific
dates that the restoration activities are to be undertaken; no work shall be undertaken on
State land until an employee or authiorized agent of the APA or DEC is on site,

B. Restg;atlon Work in the Swamp: Restoration of the Swamp shalj be undcnaken as
escribed herein: o

@ All restoration activities shall be conducted only in dry conditions and when the
soils within the Swamp are able to withstand the application of the equipment to be
used to carry out the activities. LFF shall employ all practicable measures to
ensure that the restoration actwmes are undertaken and completed without further

damage to the Swamp.

(ii) The area upon which the restoration activities are to be conducted shall be
dehneated wnh caution tape.

(i) Al machmety and material utilized in conducting the restoration activities
shall be pressure-washed prior to bnngmg them into the Swamp in order to
avoid the introduction of seeds of invasive specxes

(iv)  Filter fabric and rock to hold the fabnc in place shall be installed at the
riorthern opening of the ditch. Filter fabric shall also be properly mstalled

across-the ditch at SO-foot intervals.

(v)  Atrracked excavator, or like equipment, shall be used to redeposit soils —-
* into the ditch. Swamp mats, approximately 5'x 14' in size, shall be
installed across the ditch to support the excavator. . The mats shall be
installed with the long side across the ditch. :

(vi)  The restoration activities shall be conducted in approximately 15- to 20-foot
segments along the Jength of the ditch, starting at the southern end of the
ditch. The tracked excavator shall be used to remove soil from the sidecast
stockpiles adjacent to the ditch and place such soil carefully into the ditch
around the filter fabric. The soils are to be compacted as they are deposited in
the ditch. If the excavator cannot properly compact the deposited soils, the
soils shall be wetted and then compacted with a tamper. The ditch shall be
filled with at least 90 percent of the sidecast stockpile material to create a
parabolic shape that does not exceed 12 inches in depth below adjacent grade

.of the “natural” soil surface nor shall the depression be wider than 12 inches
as shown on the map éntitled, “Conceptual Drainage Plan” (hereinafter -
referred 10 as the “Map”), attached hereto. The restoration process shaﬂ be
repeated for each section until the entire ditch is filled mth soil.



D)

(viki)

(ix)
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Woody debris, including root masses, branches, and stems of trees and shrubs,
are to be removed from the sidecast soils prior to their deposit into the ditch,

- Root masses are to be deposned on top of the sails in the refilled dm:h The

remainder of the woody debris is to be scattered in the areas where the
sidecast stockpiles were located prior to their removal. LFF shall employ all
practicable measures to ensure that the excavator does not dig into and below
the surface of the “natural” soil underlying the stockpiled soils.

No more than 10 percent of the sidecast stockpile soils and no more than 16
cubic yards shall be removed from the Swamp and deposited on the southem
portion of the farm field. This removed material may be used to recontour the '
farm field dltch in the vicinity of State land as shown on the Map.

No longer than one week after the stockpiled soils have been deposited in the -
ditch, the areas upon which the ditch was filled and the sidecast stockpiles
were located prior to their removal chall be seeded with “Northeast Wetland
Hummock Seed Mix,” mamufactured by Southem Tier Consulting, Inc. (or
equivalent} at the rate of one pound pu‘ 13,460 square feet.

. Modification of the Drainage System on the Farm Field: The dramage system mrrently :

installed on the estimated 100 acres constituting the farm field shall be modified and
maintained in the future so that direct and indirect runoff into the Swamp land is filtered,
~ dispersed and diffused, and so that the hydrology of the Swamp over the 30 years
preceding January of 1999 is maintained to the greatest extent practicable. The exxstmg
drainage system shall be modified or replaced to be consistent with the concepmal des:gn

depicted in the Map.

o8
(i)

{iii) -

The manhole in the 'southeast corner of the farm ﬁeld.shail-bé'removed'

' A detention pond shall be constructed on the southeastern section of the farm field,

at least 75 feet north of the field’s southern boundary and upgrade of the Swamp,
As shown on the Map, this pond is anticipated to be saucer-shaped, three feet deep |
on the northern side near the tile drain outlets, sloping to meet the grade at its

- southern side. Rock or crushed-stone shall be laid along the southern bank of the -'

detention area to protect that edge from flows of water out of the detention area
while allowing for a broad, diffuse outiet of such flows. The entire detention area
shall be stabjlized with )ute nerung and revegetated with an appropriate seed
mixture.

The two tile drains underlying the farm field that flow in a southerly dlrecnon shall
be reconstructed so that they enter the north side of the one-acre detention
depression (commonly referred 10 as “daylighting” the drains). A 12-inch Ap-
rapped outlet shal] be installed on the easternmost drain arid an 18-inch rip-rapped
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outlet shall be installed on the westernmost dram Several microtopographic
depressions and ridges shall be constructed downslope of the outfalls of these tile -
drain outlets and upslope of the detention area as shown on the Map. These .

- microtopographic features shall function to diffuse and dxsmpate flow of water

from the outlets and into the detennon area,

The two open drainage ditches on the farm field, one flowing from north to south

. and the othier from west to east, shall be gradually turned and recontoured, as

shown on the Map, so they direct flow into the detention area. Up to 16 cubic
yards (no more than 10 percent) of the soils material in the spoils piles on State . .

~ -land may be used to recontour the ditches. Downslope of the detention area the.

ditches shall be recontoured to mesh with the adjacent grade on State Jand. The
existing grades on the adjacent State land shall not be disturbed.

D. Restoration and Future Activities in the Wetlands Area: LFF shall comply with the

following requiremems with regard to the approximately 8 acre-wetland area desxgnated as
wetlands on the Map ,

)

)

(i)

The area designated as wetland on the Map shall be allowed to rcvcgetate
naturally 1o function as a buffer-area to the adjacent Swamp.

No eﬁcavation, ditching, filling, or removal of vegetatioﬁ or soil material shallA
occur without prior written approval of the APA in the form of 2 wetlands

* permit.

Mowing of the vegetanon shall be permitted so iong as the constructed
mpography and facilities are not 'natenally a!tercd b) sx..»h operat:ons

E. Comghancg Schedul All work described in paragraphs B and C of this section shall

commenced by June 1, 2001, and be completed as follows:
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(i)

Restoranon of the ditch within the Swamp shall commence concurrently thh
modification or replacement of the drainage system and shall be completed within
thirty days, or on a schedule consistent with necessary approval/permit from thc

United States Army Corps of Engineers (“Corps™).

The modzﬁcancm or replacement of the existing surface/subsurface drainage system
on the farm field shall be completed within thirty days, or on a schedule consistent
with necessary approval/penmt from the Umted States Army Corps of Engmeers

The thirty day period for ccmpletxon of activities may be extended by reasos .
of inclement weather or other unforseen circumstances upon authorization of:

the APA.
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(iv)  LFF shall obiain the necessary approvallpemut from the Corps pnor to
commencing the restoration activities.




